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Monday, July 24, 1995

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 337
[EOIR No. 104F; AG Order No. 1979-95]
RIN 1125-AA06

Administrative Naturalization: Oath of
Allegiance

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: On February 3, 1995, at 60 FR
6647, the Department of Justice
published a rule finalizing the
procedures implementing an
administrative naturalization process as
provided for by recent changes in the
immigration laws. This rule will amend
those procedures slightly by extending
concurrent jurisdiction to administer
the oath of allegiance to Immigration
Judges with certain officers of the
Immigration and Naturalization Service
(Service). This change will provide a
more formal setting for the oath of
allegiance and add to the solemnity of
the occasion upon which a person
becomes a citizen of the United States.
In addition, it will alleviate in some
measure the burden on Service
personnel and resources to hold
periodic naturalization ceremonies by
expanding the responsibility for this
duty to Immigration Judges.

EFFECTIVE DATE: This final rule is
effective July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Gerald S. Hurwitz, Counsel to the
Director, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041, telephone: (703) 305-0470.
SUPPLEMENTARY INFORMATION: Title IV of
the Immigration Act of 1990 (Pub. L.
101-649) (IMMACT) transferred
jurisdiction over naturalization from the
judiciary to the Attorney General,

subject to judicial review, and redefined
the naturalization process as an
administrative proceeding. The Service
has recently published comprehensive
changes to the rules of procedure
governing the naturalization process,
and this rule is not intended to affect
those measures. However, while the
statutory authority for naturalization
conferred jurisdiction on the Attorney
General, this authority had been
delegated to the Service. The effect of
this rule will be to expand to the
Immigration Judges within the
Executive Office for Immigration
Review the authority to administer the
oath of allegiance, which is taken upon
successful completion of the application
process.

This final rule has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b). The Attorney
General has determined that this rule is
not a significant regulatory action under
Executive Order 12866, section 3(f), and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
rule and, by approving it, certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 12612, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Compliance with 5 U.S.C. 553 as to
notice of proposed rule making and
delayed effective date is not necessary
because this rule relates to rules of
agency procedure and practice.

List of Subjects in 8 CFR Part 337

Citizenship and naturalization,
Courts, Immigration and Naturalization
Service.

Accordingly, title 8, chapter | of the
Code of Federal Regulations is amended
as follows:

PART 337—OATH OF ALLEGIANCE

1. The authority citation for part 337
continues to read as follows:

Authority: 8 U.S.C. 1103, 1443, 1448.

2. Section 337.2 is revised to read as
follows:

§337.2 Oath administered by the
Immigration and Naturalization Service or
an Immigration Judge.

(a) Public ceremony. An applicant for
naturalization who has elected to have
his or her oath of allegiance
administered by the Service or an
Immigration Judge and is not subject to
the exclusive oath administration
authority of an eligible court pursuant to
section 310(b) of the Act shall appear in
person in a public ceremony, unless
such appearance is specifically excused
under the terms and conditions set forth
in this part. Such ceremony shall be
held at a time and place designated by
the Service or the Executive Office for
Immigration Review within the United
States and within the jurisdiction where
the application for naturalization was
filed, or into which the application for
naturalization was transferred pursuant
to §335.9 of this chapter. Such
ceremonies shall be conducted at
regular intervals as frequently as
necessary to ensure timely
naturalization, but in all events at least
once monthly where it is required to
minimize unreasonable delays. Such
ceremonies shall be presented in such a
manner as to preserve the dignity and
significance of the occasion. District
directors shall ensure that ceremonies
conducted by the Service in their
districts, inclusive of those held by
suboffice managers, are in keeping with
the Model Plan for Naturalization
Ceremonies. Organizations traditionally
involved in activities surrounding the
ceremony should be encouraged to
participate in Service-administered
ceremonies by local arrangement.

(b) Authority to administer oath of
allegiance. The authority of the
Attorney General to administer the oath
of allegiance shall be delegated to
Immigration Judges and to the following
officers of the Service: The
Commissioner; district directors; deputy
district directors; officers-in-charge;
assistant officers-in-charge; or persons
acting in behalf of such officers due to
their absence or because their positions
are vacant. In exceptional cases where
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the district director or officer-in-charge
determines that it is appropriate for
employees of a different rank to conduct
ceremonies, the district director or
officer-in-charge may make a request
through the Commissioner to the
Assistant Commissioner, Adjudications,
for permission to delegate such
authority. The request shall furnish the
reasons for seeking exemption from the
requirements of this paragraph. The
Commissioner may delegate such
authority to such other officers of the
Service or the Department of Justice as
he or she may deem appropriate.

(c) Execution of questionnaire.
Immediately prior to being administered
the oath of allegiance, each applicant
shall complete the questionnaire on
Form N-445. Each completed Form N—
445 shall be reviewed by an officer of
the Service who may question the
applicant regarding the information
thereon. If derogatory information is
revealed, the applicant’s name shall be
removed from the list of eligible persons
as provided in § 335.5 of this chapter
and he or she shall not be administered
the oath.

3. Section 337.3 is revised to read as
follows:

§337.3 Expedited administration of oath of
allegiance.

(a) An applicant may be granted an
expedited oath administration ceremony
by either the court or the Service upon
demonstrating sufficient cause. In
determining whether to grant an
expedited oath administration
ceremony, the court or the district
director shall consider special
circumstances of a compelling or
humanitarian nature. Special
circumstances may include but are not
limited to:

(1) The serious illness of the applicant
or a member of the applicant’s family;

(2) Permanent disability of the
applicant sufficiently incapacitating as
to prevent the applicant’s personal
appearance at a scheduled ceremony;

(3) The developmental disability or
advanced age of the applicant which
would make appearance at a scheduled
ceremony inappropriate; or

(4) Urgent or compelling
circumstances relating to travel or
employment determined by the court or
the Service to be sufficiently
meritorious to warrant special
consideration.

(b) Courts exercising exclusive
authority may either hold an expedited
oath administration ceremony or refer
the applicant to the Service in order for
either the Immigration Judge or the
Service to conduct an oath
administration ceremony, if an

expedited judicial oath administration
ceremony is impractical. The court shall
inform the district director in writing of
its decision to grant the applicant an
expedited oath administration ceremony
and that the court has relinquished
exclusive jurisdiction as to that
applicant.

(c) All requests for expedited
administration of the oath of allegiance
shall be made in writing to either the
court or the Service. Such requests shall
contain sufficient information to
substantiate the claim of special
circumstances to permit either the court
or the Service to properly exercise the
discretionary authority to grant the
relief sought. The court or the Service
may seek verification of the validity of
the information provided in the request.
If the applicant submits a written
request to the Service, but is awaiting an
oath administration ceremony by a court
pursuant to 8 337.8, the Service
promptly shall provide the court with a
copy of the request without reaching a
decision on whether to grant or deny the
request.

4. Section 337.7 is amended by
revising paragraph (a) to read as follows:

§337.7 Information and assignment of
individuals under exclusive jurisdiction.

(a) No later than at the time of the
examination on the application
pursuant to 8 335.2 of this chapter, an
employee of the Service shall advise the
applicant of his or her right to elect the
site for the administration of the oath of
allegiance, subject to the exclusive
jurisdiction provision of § 310.3(d) of
this chapter. In order to assist the
applicant in making an informed
decision, the Service shall advise the
applicant of the upcoming Immigration
Judge or Service conducted and judicial
ceremonies at which the applicant may
appear, if found eligible for
naturalization.

* * * * *

5. Section 337.8 is amended by

revising paragraph (f) to read as follows:

§337.8 Oath administered by the courts.
* * * * *

(f) Withdrawal from court. An
applicant for naturalization not subject
to the exclusive jurisdiction of
§310.3(d) of this chapter, who has
elected to have the oath administered in
a court oath ceremony, may, for good
cause shown, request that his or her
name be removed from the list of
persons eligible to be administered the
oath at a court oath ceremony and
request that the oath be administered in
a ceremony conducted by an
Immigration Judge or the Service. Such
request shall be in writing to the Service

office which granted the application and
shall cite the reasons for the request.
The district director or officer-in-charge
shall consider the good cause shown
and the best interests of the applicant in
making a decision. If it is determined
that the applicant shall be permitted to
withdraw his or her name from the
court ceremony, the Service shall give
written notice to the court of the
applicant’s withdrawal, and the
applicant shall be scheduled for the
next available oath ceremony,
conducted by an Immigration Judge or
the Service, as if he or she had never
elected the court ceremony.

6. Section 337.9 is amended by
revising paragraph (a) to read as follows:

§337.9 Effective date of naturalization.
(a) An applicant for naturalization
shall be deemed a citizen of the United

States as of the date on which the
applicant takes the prescribed oath of
allegiance, administered either by the
Service or an Immigration Judge in an
administrative ceremony or in a
ceremony conducted by an appropriate
court under § 337.8 of this chapter.

* * * * *
Dated: July 14, 1995.
Janet Reno,

Attorney General.
[FR Doc. 95-18068 Filed 7-21-95; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 50

[Docket No. 94-133-1]

Tuberculosis in Cattle, Bison, and
Cervids; Payment of Indemnity

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: We are amending the
tuberculosis indemnity regulations to
provide for the payment of indemnity
for cervids destroyed because of
tuberculosis. We are also amending
these regulations to provide for the
payment of indemnity for cattle, bison,
and cervids found to have been exposed
to tuberculosis by reason of association
with any tuberculous livestock. We
believe that these changes will
encourage owners to rapidly remove
cattle, bison, and cervids affected with
and exposed to tuberculosis from their
herds. Rapid removal of such cattle,
bison, and cervids will help protect
other cattle, bison, and cervids from
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tuberculosis and will facilitate
tuberculosis eradication efforts in the
United States. We are also amending the
regulations to deny claims for
indemnity for depopulation of cattle,
bison, and cervid herds unless other
exposed livestock in the herd have been
destroyed. This action will help ensure
that when cattle, bison, and cervids in
a herd are depopulated, other livestock
do not remain as potential sources of
infection when the owner restocks the
herd with healthy animals.

DATES: Interim rule effective July 24,
1995. Consideration will be given only
to comments received on or before
September 22, 1995.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 94-133-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 94-133-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Mitchell A. Essey, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance, VS, APHIS, Suite 3B08,
4700 River Road Unit 36, Riverdale, MD
20737-1231, (301) 734-8715.

SUPPLEMENTARY INFORMATION:
Background

Bovine tuberculosis (referred to below
as tuberculosis) is a serious
communicable disease of cattle, bison,
and other species, including humans,
caused by Mycobacterium bovis.
Tuberculosis causes weight loss, general
debilitation, and sometimes death. The
regulations in 9 CFR part 50 (referred to
below as the regulations) provide for
payment of Federal indemnity to
owners of certain cattle, bison, or swine
destroyed because of tuberculosis.

As part of our program to control and
eradicate tuberculosis in cattle and
bison, the payment of indemnity is
intended to provide owners with an
incentive for promptly destroying cattle
or bison affected with or exposed to
tuberculosis. Because the continued
presence of tuberculosis in a herd
seriously threatens the health of animals
in that herd and possibly other herds,
the prompt destruction of tuberculosis-
affected animals is critical if
tuberculosis eradication efforts in the

United States are to succeed. Payment of
Indemnity for Cervids Destroyed
Because of Tuberculosis

Currently, the regulations do not
provide for the payment of indemnity
for cervids destroyed because of
tuberculosis. In the past, the number of
captive cervids in this country was not
seen as large enough to pose a
significant health risk to other cervid
herds or to cattle and bison. However,
the number of captive cervids has
steadily increased during the past
decade, so that today there are almost
2,000 deer and elk owners in the United
States, raising about 135,000 animals. In
some cases, the cervids are pastured in
the same fields as cattle and bison.

Because of the growing number of
herds of captive cervids, and because
cervids are frequently pastured with
cattle and bison, captive cervids affected
with tuberculosis pose a significant
health risk both to other herds of cervids
and to cattle and bison. Tuberculosis
affects cervids similarly to the way it
affects cattle and bison. Cervids infected
with tuberculosis can and have been
known to spread the disease to cattle
and bison. Since January 1991,
tuberculosis has been confirmed in 31
herds of elk and deer in the United
States. Transmission of tuberculosis
from captive cervids to cattle has been
confirmed in at least five instances. In
addition to concerns over livestock
health, another issue of concern is the
impact tuberculosis would have on the
nation’s wild herds of cervids if the
disease were to spread. Captive cervids
are maintained within fenced areas.
However, captive cervids have been
known to escape from their enclosures
and mingle with wild herds of cervids.
At present, there are two confirmed
incidences of tuberculosis in wild
cervids (each involving only one
animal), and it has been determined that
at least one of those incidences resulted
from contact with a captive cervid herd.
We believe that if a widespread
outbreak were to occur in wild cervids,
it would be very costly to manage,
would reduce the wild cervid
population, and would pose a serious
human health risk.

A National Cooperative State-Federal
Bovine Tuberculosis Eradication
Program for cattle and bison has been in
place since 1917, and is still being
carried out. In 1993, the United States
Animal Health Association (USAHA)
resolved to include captive cervids in
this eradication program. We believe
preventing the spread of tuberculosis in
the cervid population is necessary to
help protect the health of cervids, cattle,
and bison in the United States.

Because no indemnity is currently
offered for cervids destroyed because of
tuberculosis, cervid owners can obtain
at best only slaughter value if they have
the cervids destroyed. There is little or
no slaughter value for reactor cervids or
for cervids that show evidence of
tuberculosis upon slaughter inspection.
This makes it less likely that owners
will have tuberculous cervids destroyed,
for even though infected animals will
eventually die, they can live for several
years and in that time can produce
offspring and antlers for market.

To encourage owners to destroy
captive cervids affected with or exposed
to tuberculosis, we are amending the
regulations to provide for the payment
of indemnity for cervids destroyed
because of tuberculosis. This will
supplement the salvage value an owner
can obtain for captive cervids destroyed
because of tuberculosis. We are defining
cervid in §50.1 to include *‘all species
of deer, elk, and moose, raised or
maintained in captivity for the
production of meat and other products,
for sport, or for exhibition.”

Section 50.3 concerns payment to
owners for animals destroyed. We are
amending §50.3 (a), (b), and (c) to
provide that the indemnity rates will
not exceed $750 for any reactor cervid
and $450 for any exposed cervid. These
are the same rates that the regulations
allow for reactor and exposed cattle and
bison. The herd owner will have the
option of destroying only reactor cervids
in the herd, or of depopulating the
entire herd, the same options available
for dealing with affected herds of cattle
and bison. The advantage to the owner,
as well as to the cervid industry, of
whole herd depopulation would be the
assured elimination of tuberculosis from
the herd. The herd owner could then
start anew with healthy stock. We are
also amending the definition for herd
depopulation in §50.1 to include
cervids.

Section 50.4 concerns the
determination of existence of or
exposure to tuberculosis. We are
amending paragraph (a) to provide that
cervids are to be classified as affected
with tuberculosis in the same manner as
cattle and bison: on the basis of an
intradermal tuberculin test applied by a
Federal, State, or accredited
veterinarian, or by another diagnostic
procedure approved in advance by the
Administrator. The intradermal
tuberculin tests approved to detect
tuberculosis in cattle and bison have
also proven through research, surveys,
and testing to be effective in
determining the tuberculosis disease
status of cervids. We are amending
§50.4(b) to provide that the kinds of
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associations which cause cattle or bison
to be classified as exposed to
tuberculosis also apply to cervids.

We are amending §50.5, which
concerns records of testing, to require
the same recordkeeping for cervids as
for cattle and bison. We are also making
a nonsubstantive change to this section
to specify the form to be used for test
records.

Section 50.6 contains requirements
for the identification of animals to be
destroyed because of tuberculosis. We
are amending this section to require that
reactor cervids be identified by branding
the letter “T” high on the left hip near
the tailhead and at least 5 by 5
centimeters (2 by 2 inches) in size and
by attaching to the left ear an approved
metal eartag bearing a serial number and
the inscription ““U.S. Reactor”, or a
similar State reactor tag. We are
requiring that exposed cervids be
identified by branding the letter “*S”
high on the left hip near the tailhead
and at least 5 by 5 centimeters (2 by 2
inches) in size and by attaching to the
left ear an approved metal eartag bearing
a serial number.1

We are requiring that reactor and
exposed cervids be branded on the hip,
and not on the jaw, for two reasons.
First, branding on the jaw would be
physically very difficult for most
cervids. The skin on the jaws of most
cervids is much thinner than that of
cattle or bison, making it possible that
the brand could penetrate the skin and
injure muscle tissue. Also, the size of
the jaw area varies widely among cervid
species, with some having a head no
larger than that of a medium-sized dog.
Such cervid species would not have a
jaw large enough to accommodate a
brand. Second, there has been
increasing concern from the public, and
specifically from animal rights groups,
that branding on the jaw may cause
undue distress to livestock. In response
to their concerns, we published a
proposal (see footnote 1) to remove
branding on the jaw from our regulatory
programs for cattle and bison. In
keeping with that effort, and the other
reasons enumerated, we have chosen
not to allow branding on the jaw in our
regulatory programs for cervids.

The brands required for cattle and
bison in §50.6, and the brands called for
in this interim rule for cervids, are

1 A proposal to amend 8§ 50.6(a) to allow reactor
cattle and bison to be identified by a brand on the
left hip and by attaching an approved metal eartag
to the left ear, and to amend §50.6(b) to allow
exposed cattle and bison to be identified by a brand
on the left hip and by attaching an approved metal
eartag to the left ear, was published in the Federal
Register on May 17, 1995 (Docket No. 95-006-1, 60
FR 26377-26381).

applied with a hot-iron. We considered
allowing identification options such as
freeze branding, by requiring that
cervids be identified by a brand or by
another distinct, permanent, and legible
mark. We chose not to allow these
options. A limitation of freeze branding
is that the brand takes a minimum of 18
to 21 days to become visible. In order
that we may continue to prevent the
spread of tuberculosis, it is imperative
that exposed and affected animals be
instantly recognizable from the time of
their identification until they are
slaughtered, so that they are not
commingled with healthy animals. In
most cases, an exposed or affected
cervid would be identified, shipped,
and slaughtered before the freeze brand
becomes visible. To date, an acceptable
alternative to hot-iron branding has not
been found for marking exposed or
affected animals that satisfies the
criteria of being instantly visible upon
application, as well as distinct,
permanent, and legible. Until an
acceptable alternative is developed, we
have chosen to require that the cervids
be identified with a brand.

We are, however, including in §50.6
an alternative to branding exposed and
reactor cervids. We will allow exposed
cervids to be moved interstate to
slaughter without branding if they are
either accompanied directly to slaughter
by an APHIS or State representative or
moved directly to slaughter in vehicles
closed with official seals. Such official
seals must be applied and removed by
an APHIS representative, State
representative, accredited veterinarian,
or an individual authorized for this
purpose by an APHIS representative.
For reactor cervids, we will allow the
same movement without branding as for
exposed cervids, but we are requiring
that the reactors be identified by a “TB”
tattooed on the left ear, and by spraying
the left ear with yellow paint.2 Carcasses
of tuberculosis reactor animals can be
sold for consumption only if the meat is
cooked. We are unaware of any
slaughtering facilities in the United
States that will handle cervid carcasses
that are to be cooked before sale, so this
option would not be available to cervid
owners. Consequently, reactor cervids
sent to slaughter would constitute a
total monetary loss to the owner. Such
monetary loss could provide an
incentive to substitute less valuable
cervids that have tested negative for
tuberculosis for more valuable reactor
cervids, or to otherwise divert valuable

2 A proposal to make the same provisions apply
to reactor and exposed cattle and bison was
published in the Federal Register on May 17, 1995
(Docket No. 95-006-1, 60 FR 26377-26381).

tuberculosis reactor cervids from
slaughter channels, impeding
tuberculosis eradication efforts in the
United States. We believe that requiring
reactors to have their left ear tattooed
with a “TB” and spray painted yellow
will make it difficult for these reactors
to be diverted.

We are also amending §850.7, 50.8,
50.9, 50.10, 50.11, 50.12, 50.13, 50.14,
and 50.15 to make the provisions that
apply to cattle and bison apply to
cervids. These sections concern the
destruction and disposal of animals,
payment of expenses for transportation
and disposal of carcasses, appraisals,
reports of salvage proceedings,
procedures for claiming indemnity,
disinfection of premises and other
articles, and claims not allowed.

Payment of Indemnity for Tuberculosis-
Exposed Cattle, Bison, and Cervids

Before the effective date of this
interim rule, 850.3(c) authorized the
payment of Federal indemnity, under
certain conditions, for cattle and bison
found to have been exposed to
tuberculosis by reason of association
with tuberculous cattle or bison. As
explained above, we are amending
§50.3(c) to also provide for the payment
of indemnity for cervids found to have
been exposed to tuberculosis. We are
further amending this paragraph to
provide that the exposure of cattle,
bison, or cervids may be by reason of
association with any tuberculous
livestock, not just cattle and bison.
Llamas, alpacas, antelope, and other
hoofed livestock, in addition to cervids,
can be reservoirs of tuberculosis and can
spread the disease to cattle, bison, or
cervids. The rapidly increasing number
of exotic livestock herds has increased
the amount of commingling between
such animals and cattle or bison. This,
in turn, has increased the risk that cattle
or bison, and now cervids, will be
exposed to tuberculosis by other
livestock, a circumstance unforeseen
when the regulations were promulgated.

We are adding a definition of
livestock to §50.1 to include cattle,
bison, cervids, swine, goats, sheep, and
other hoofed animals (such as llamas,
alpacas, and antelope) raised or
maintained in captivity for the
production of meat and other products,
for sport, or for exhibition. We are also
amending §50.14, “Claims not
allowed,” to add a new paragraph to
stipulate that compensation for
tuberculosis-exposed cattle, bison, or
cervids destroyed during herd
depopulation will not be allowed if a
designated epidemiologist has
determined that exotic bovidae (such as
antelope) or other livestock species in
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the herd have been exposed to
tuberculosis by reason of association
with tuberculous livestock, and those
exotic bovidae or other species have not
been destroyed. We are adding this
paragraph to ensure that, when a cattle,
bison, or cervid herd is depopulated,
other exposed species do not remain to
infect cattle, bison, or cervids with
which the owner restocks the herd. We
are including the provision that a
designated epidemiologist must
determine whether exposure had
occurred, because there are situations
where cattle, bison, cervids, antelope,
and other livestock are maintained
under common ownership, but the
different species may be sufficiently
separated so that they do not necessarily
commingle. We are adding a definition
for designated epidemiologist to §50.1
to mean “‘an epidemiologist appointed
by a cooperating State animal health
official and the Veterinarian in Charge
to perform functions specified by the
‘Uniform Methods and Rules—Bovine
Tuberculosis Eradication.””

We are making several necessary
changes to §50.1, “Definitions,” to
make the definitions consistent with the
other changes made in this rule. First,
we are revising the definition of herd.
According to the current definition, a
herd consists of animals of like kind, or
two or more groups of cattle or bison
together. We are removing the “like
kind” and ““cattle and bison”
provisions, and will state instead that a
herd consists of any group of livestock
maintained on common ground, or two
or more groups of livestock under
common ownership or supervision,
geographically separated but that have
an interchange or movement of livestock
without regard to health status, as
determined by the Administrator.

We are removing the definition for
animals from §50.1, because adding the
term livestock will eliminate the need to
use the term and define animals.
Throughout the regulations, we are
removing the word “‘animal’”” wherever
its meaning is not clear and replacing it
with the specific kind of livestock (i.e.
cattle, bison, cervid, or swine) that is
appropriate to that section.

In the definitions for approved herd
plan and quarantined feedlot, we are
replacing “animals” with the term
“livestock.” In the definition for owner,
we are replacing ““cattle, bison, or
swine” with the term “livestock.” We
are also including cervids in the
definitions for permit, reactor cattle and
bison, and registered cattle and bison.
(The current definition for reactor cattle
and bison states that cattle and bison are
classified as reactors in accordance with
the “Uniform Methods and Rules—

Bovine Tuberculosis Eradication,”
based on a positive response to an
official tuberculosis test. As stated
earlier in this document, the tuberculin
tests approved in the Uniform Methods
and Rules to detect TB in cattle and
bison have also proven effective in
determining the tuberculosis status of
cervids. Additionally, the Animal and
Plant Health Inspection Service is in the
process of adding cervids to the
provisions in the Uniform Methods and
Rules.)

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is necessary to help
prevent the spread of tuberculosis in
cattle, bison, and cervid herds. We are
currently aware of three herds of cattle
and bison exposed to tuberculous
cervids and six herds of cervids affected
with bovine tuberculosis. The lack of
Federal compensation for the
destruction of these animals has
resulted in these herds not being
depopulated, allowing the tuberculosis
to persist. These herds could spread the
disease to healthy herds. Providing
indemnity payments immediately will
encourage owners to depopulate the
tuberculous herds, thereby helping
prevent the spread of tuberculosis to
healthy herds and reducing the time
required to achieve the eradication of
bovine tuberculosis from the United
States. Immediate action will, we
believe, substantially advance our
eradication efforts and enhance our
ability to achieve the program’s
objectives.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866

and, therefore, has not been reviewed by
the Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an Initial Regulatory
Flexibility Analysis, which is set out
below, regarding the impact of this
interim rule on small entities. However,
we do not currently have all the data
necessary for a comprehensive analysis
of the effects of this rule on small
entities. Therefore, we are inviting
comments concerning potential effects.
In particular, we are interested in
determining the number and kind of
small entities that may incur benefits or
costs from implementation of this rule.

In accordance with 21 U.S.C. 114a, as
amended, the Secretary of Agriculture is
authorized to promulgate regulations to
provide for the payment of claims for
compensation for animals destroyed
because of tuberculosis. This rule
provides for the payment of indemnity
for the destruction of tuberculosis
reactor cervids, and for the destruction
of cattle, bison, and cervids found to
have been exposed to tuberculosis by
reason of association with any
tuberculous livestock. This rule is
necessary to encourage owners to
rapidly remove cattle, bison, and
cervids affected with and exposed to
tuberculosis from their herds, thereby
facilitating tuberculosis eradication
efforts in the United States.

Cervid producers affected by this rule
would be primarily producers of deer
and elk. There are approximately 1,000
deer producers and 950 elk producers in
the United States, raising about 100,000
deer and 35,000 elk under controlled
farm conditions. Holdings vary in size
and degree of commercialization, but
almost all deer and elk producers can be
classified as small businesses (defined
by the Small Business Administration as
having less than $0.5 million annual
gross receipts). However, many
producers rely on other sources of
income (such as dairy farming or beef
cattle ranching) for their livelihoods.

In general, elk producers concentrate
on building up their herds, with most
newborns retained as breeding stock.
However, a fair market value for a heifer
elk is between $4,000 and $5,000.
Annual income is earned from the sale
of antlers cut in the velvet stage of
growth. The antlers sell for about $65
per pound, and a single bull elk can
produce an average of 18 pounds of
antlers per year, for more than 10 years.
Thus, a gross income of $1,000 or more
can be derived per year from a bull elk.

The value per animal is lower for deer
than for elk, and varies by species.
Currently, at private sales, prices for
good quality fallow does and bucks
range between $500 and $1,000. Young
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deer command only $300 to $500 per
head. Slightly lower prices prevail at
public auctions.

Destruction of cervid herds affected
with tuberculosis will be voluntary on
the part of the owners. At present, there
are six cervid herds (four elk herds and
two deer herds) affected with
tuberculosis, totalling about 700 cervids.
The indemnity payments of up to $750
per head for reactor cervids and up to
$450 per head for exposed cervids will
partially compensate cervid producers
for lost income incurred by the
destruction of the animals. These
indemnity payments could provide a
significant incentive for the owners of
these herds to destroy the tuberculous
animals. Although the indemnity
payments will not completely cover the
monetary losses resulting from whole
herd depopulation, the payments will
significantly reduce losses for deer and
elk producers.

This rule also provides for the
payment of indemnity for cattle and
bison that are destroyed because of
tuberculosis after being exposed to any
tuberculous livestock, at the rate of up
to $450 per head. This is the same rate
currently provided in the regulations for
cattle and bison exposed to tuberculous
cattle and bison. Depopulation of the
cattle and bison herds will be voluntary.

This rule contains paperwork and
recordkeeping requirements. Under this
rule, cattle, bison, and cervid owners are
required to have a permit for movement
of affected or exposed animals to
slaughter, records of tests, and reports of
appraisals and salvage proceedings.
Further, claims for indemnity must be
submitted on forms furnished by
APHIS, and cervids to be destroyed
must be identified with brands and
eartags. However, since the provisions
regarding exposed animals are
voluntary, none of the paperwork or
recordkeeping would be required if an
owner chooses not to claim indemnity
for destroying exposed animals.

The alternative to this rule would be
to take no action. We do not consider
taking no action a reasonable alternative
because, without the economic
incentive of Federal compensation for
destroyed animals, owners would be
more likely to allow tuberculosis
infection to persist in their herds. The
indemnity payments offered in this rule
are the same as those currently offered
for affected and exposed cattle and
bison.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires

intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule will be submitted for approval
to the Office of Management and
Budget. Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
205083. Please send a copy of your
comments to: (1) Docket No. 94-133-1,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238, and (2) Clearance Officer, OIRM,
USDA, room 404-\W, 14th Street and
Independence Avenue SW.,
Washington, DC 20250.

List of Subjects in 9 CFR Part 50

Animal diseases, Bison, Cattle, Hogs,
Indemnity payments, Reporting and
recordkeeping requirements,
Tuberculosis.

Accordingly, 9 CFR part 50 is
amended as follows:

PART 50—ANIMALS DESTROYED
BECAUSE OF TUBERCULOSIS

1. The authority citation for part 50
continues to read as follows:

Authority: 21 U.S.C. 111-113, 114, 114a,
114a-1, 120, 121, 125, and 134b; 7 CFR 2.17,
2.51, and 371.2(d).

§50.1 [Amended]

2. Section 50.1 is amended as follows:

a. The definitions for animals, reactor
cattle and bison, and registered cattle
and bison are removed.

b. In the definition for approved herd
plan, the word “animals” is removed
and the word ““livestock’ is added in its
place.

c. Definitions for cervid, designated
epidemiologist, livestock, reactor cattle,
bison, and cervids, and registered cattle,
bison, and cervids are added in
alphabetical order to read as set forth
below.

d. The definitions for herd and herd
depopulation are revised to read as set
forth below.

e. In the definition for owner, the
words “‘cattle, bison, or swine’ are
removed and the word “‘livestock” is
added in their place.

f. In the definition for permit, the
word “‘cervids,” is added immediately
before “‘or swine”.

g. In the definition for quarantined
feedlot, the word “animals’ is removed
and the word “livestock’ is added in its
place each time it appears.

§50.1 Definitions.

* * * * *

Cervid. All species of deer, elk, and
moose raised or maintained in captivity
for the production of meat and other
products, for sport, or for exhibition.

* * * * *

Designated epidemiologist. An
epidemiologist appointed by a
cooperating State animal health official
and the Veterinarian in Charge to
perform functions specified by the
“Uniform Methods and Rules—Bovine
Tuberculosis Eradication.”

* * * * *

Herd. Any group of livestock
maintained on common ground for any
purpose, or two or more groups of
livestock under common ownership or
supervision, geographically separated
but that have an interchange or
movement of livestock without regard to
health status, as determined by the
Administrator.

Herd depopulation. Removal by
slaughter or other means of destruction
of all cattle, bison, and cervids in a herd
prior to restocking with new cattle,
bison, or cervids.

Livestock. Cattle, bison, cervids,
swine, dairy goats, and other hoofed
animals (such as llamas, alpacas, and
antelope) raised or maintained in
captivity for the production of meat and
other products, for sport, or for
exhibition.

* * * * *

Reactor cattle, bison, and cervids.
Cattle and bison are classified as
reactors for tuberculosis in accordance
with the “Uniform Methods and Rules—
Bovine Tuberculosis Eradication,”
based on a positive response to an
official tuberculin test. Cervids are
classified as reactors for tuberculosis in
the same manner as cattle and bison.

Registered cattle, bison, or cervids.
Cattle, bison, or cervids for which
individual records of ancestry are
maintained, and for which individual
registration certificates are issued and
recorded by a recognized breed



Federal Register / Vol. 60, No. 141 / Monday, July 24, 1995 / Rules and Regulations

37809

association whose purpose is the

improvement of the breed.
* * * * *

§50.2 [Amended]

3. In §50.2, the word “‘cervids,” is
added immediately before “‘or swine”.

4. Section 50.3 is amended as follows:

a. In paragraph (a), in the paragraph
heading and the regulatory text, the
words ‘“‘and bison’” are removed and the
words *“, bison, and cervids’ are added
in their place.

b. In paragraph (b), in the paragraph
heading and the regulatory text, the
words ‘“‘and bison’ are removed each
time they appear and the words *,
bison, and cervids’ are added in their
place.

c. Paragraph (c) is revised to read as
set forth below.

§50.3 Payment to owners for animals
destroyed.
* * * * *

(c) Exposed cattle, bison, and cervids.
The Administrator may authorize the
payment of Federal indemnity to
owners of cattle, bison, and cervids
destroyed because of tuberculosis not to
exceed $450 for any animal which has
been classified as exposed to
tuberculosis in accordance with
§50.4(b) when it has been determined
by the Administrator that the
destruction of the exposed cattle, bison,
or cervids will contribute to the
Tuberculosis Eradication Program; but,
the joint State-Federal indemnity
payments, plus salvage, must not exceed
the appraised value of each animal.

* * * * *

§50.4 [Amended]

5. In §50.4, paragraph (a), the words
“and bison’ are removed and the words
. bison, and cervids’ are added in their
place.

6. In §50.4, paragraph (b), the words
“‘and bison’ are removed and the words
*“ bison, and cervids’ are added in their
place; and the word “‘animals” is
removed and the words “‘cattle, bison,
or cervids” are added in its place.

§50.5 [Amended]

7. 1n 850.5, in the first sentence, the
words ‘*‘ or bison’ are removed and the
words ““, bison, or cervid’ are added in
their place and the words “‘of cattle” are
removed; and in the second sentence
the words **A form acceptable to an
APHIS” are removed and the words “VS
Form 6—22 or an equivalent State form”
are added in their place.

8. In §50.6, the introductory text, the
word “Animals’ is removed and the
words ‘“‘Cattle, bison, cervids, or swine”
are added in its place; and new

paragraphs (d) and (e) are added to read
as follows:

§50.6 Identification of animals to be
destroyed because of tuberculosis.
* * * * *

(d) Reactor cervids. Reactor cervids
shall be identified by branding the letter
“T" high on the left hip near the
tailhead and at least 5 by 5 centimeters
(2 by 2 inches) in size and by attaching
to the left ear an approved metal eartag
bearing a serial number and the
inscription “U.S. Reactor”, or a similar
State reactor tag. Reactor cervids may be
moved interstate to slaughter without
branding if they are permanently
identified by the letters “TB” tattooed
legibly on the left ear, they are sprayed
on the left ear with yellow paint, and
they are either accompanied by an
APHIS or State representative or moved
directly to slaughter in vehicles closed
with official seals. Such official seals
must be applied and removed by an
APHIS representative, State
representative, accredited veterinarian,
or an individual authorized for this
purpose by an APHIS representative.

(e) Exposed cervids. Exposed cervids
shall be identified by branding the letter
“S” high on the left hip near the
tailhead and at least 5 by 5 centimeters
(2 by 2 inches) in size and by attaching
to the left ear an approved metal eartag
bearing a serial number. Exposed
cervids may be moved interstate to
slaughter without branding if they are
either accompanied by an APHIS or
State representative or moved directly to
slaughter in vehicles closed with official
seals. Such official seals must be
applied and removed by an APHIS
representative, State representative,
accredited veterinarian, or an individual
authorized for this purpose by an APHIS
representative.

§50.7 [Amended]

9. In §50.7, paragraphs (a) and (b) are
amended by removing the first word of
the regulatory text in each paragraph,
“Animals”, and adding the words
“Cattle, bison, cervids, or swine’ in its
place.

§50.8 [Amended]

10. In §50.8, the words ‘““and bison”
are removed each time they appear and
the words *‘, bison, and cervids’’ are
added in their place.

8§50.9 [Amended]

11. In §50.9, in the first and the
fourth sentences, the word “Animals’ is
removed and the words ““Cattle, bison,
cervids, or swine’ are added in its
place; in the third and the sixth
sentences, the word “animals” is
removed and the words “cattle, bison,

cervids, or swine” are added in its
place; and in the fifth sentence the
words ‘“‘or bison’ are removed and the
words “, bison, cervids, or swine” are
added in their place.

§50.10 [Amended]

12. In 850.10, the words ““and bison”
are removed and the words *, bison,
cervids, and swine” are added in their
place.

§50.11 [Amended]

13. In §50.11, the words “‘or bison”
are removed each time they appear and
the words “‘, bison, cervids, or swine”
are added in their place; and the word
“animals’ is removed from the ninth
sentence immediately following
“Destruction of”” and the words ** cattle,
bison, cervids, and swine’ are added in
its place.

§50.12 [Amended]

14. In §50.12, the words “‘or bison”
are removed each time they appear and
the words “, bison, cervids, or swine”
are added in their place.

§50.13 [Amended]

15. In §50.13, the words “‘cattle or
bison’ are removed and the word
“livestock’ is added in their place.

16. Section 50.14 is amended as
follows:

a. In the introductory text, the words
‘‘or bison’ are removed and the words
““ bison, or cervids’ are added in their
place.

b. In paragraph (b), the words “,
bison, and cervids’ are added
immediately before the phrase ““2 years
of age or over”.

c. In paragraph (b), the words “and
bison’ are removed each time they
appear and the words *, bison, and
cervids” are added in their place.

d. In paragraph (d), the words “‘or
bison’ are removed each time they
appear and the words “, bison, or
cervids” are added in their place.

e. In paragraph (d), the words “‘and
bison’ are removed and the words *,
bison, and cervids’ are added in their
place.

f. In paragraphs (e), (e)(2)(i), and
(e)(2)(ii), the words *‘or bison’ are
removed each time they appear and the
words “, bison, or cervids” are added in
their place.

g. A new paragraph (f) is added to
read as set forth below.

§50.14 Claims not allowed.
* * * * *

(f) For exposed cattle, bison, or
cervids destroyed during herd
depopulation, if a designated
epidemiologist has determined that
exotic bovidae (such as antelope) or
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other species of livestock in the herd
have been exposed to tuberculosis by
reason of association with tuberculous
livestock, and those exotic bovidae or
other species determined to have been
exposed to tuberculosis have not been
destroyed.

Done in Washington, DC, this 17th day of
July 1995.
Lonnie J. King,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 95-18072 Filed 7-21-95; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-100—-AD; Amendment
39-9306; AD 95-15-03]

Airworthiness Directives; Aerospatiale
Model ATR42 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Aerospatiale Model
ATRA42 series airplanes. This action
requires replacement of the currently
installed side brace pins of the main
landing gear (MLG) with new pins. This
amendment is prompted by a report of

a ruptured pin on an in-service airplane.
The actions specified in this AD are
intended to prevent failure of the side
brace pins and the subsequent collapse
of the MLG.

DATES: Effective August 8, 1995. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of August 8, 1995.

Comments for inclusion in the Rules
Docket must be received on or before
September 22, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
100-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the

Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Gary
Lium, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1112; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on certain Aerospatiale Model
ATR42 series airplanes. The DGAC
advises that it has received a report
indicating that the side brace pin of the
main landing gear (MLG) ruptured on an
in-service airplane. Investigation
revealed that the cause of the ruptured
pin may be attributed to a defect in the
manufacturing process. The defective
pins were improperly dehydrogenated
after they were chromium plated. This
condition, if not corrected, could result
in failure of the side brace pins and the
subsequent collapse of the MLG.

The defective pins have been isolated
and identified as those installed on
airplanes having manufacturer’s serial
numbers 121 through 125 inclusive, 128
through 139 inclusive, and 141 through
143 inclusive.

Avions de Transport Regional has
issued Service Bulletin ATR42-32—
0070, dated April 3, 1995, which
describes procedures for replacement of
the currently installed side brace pins of
the MLG with new pins having part
number (P/N) S5357841320600. These
replacement pins are not susceptible to
the rupture problems associated with
the currently installed pins. The French
DGAC classified this service bulletin as
mandatory and issued French
airworthiness directive 95-051-058(B),
dated March 15, 1995, in order to assure
the continued airworthiness of these
airplanes in France. —

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the French DGAC has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of the French DGAC, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent failure of the side brace pins of
the MLG. This AD requires replacement
of the currently installed side brace pins
of the MLG with new pins. The actions
are required to be accomplished in
accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this rule to clarify this
long-standing requirement.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
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environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-100-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-03 Aerospatiale: Amendment 39—
9306. Docket 95-NM—-100-AD.

Applicability: Model ATR42 series
airplanes having manufacturer’s serial
numbers 121 through 125 inclusive, 128
through 139 inclusive, and 141 through 143
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the side brace pins
and the subsequent collapse of the main
landing gear (MLG), accomplish the
following:

(a) Prior to the accumulation of 6,000 total
flight cycles on the MLG pins or within 250
flight cycles after the effective date of this
AD, whichever occurs later, replace the
currently installed side brace pins of the
MLG with new side brace pins having part
number (P/N) S5357841320600, in
accordance with Avions de Transport
Regional Service Bulletin ATR42-32-0070,
dated April 3, 1995.

(b) As of the effective date of this AD, only
side brace pins of the MLG having P/N
S5357841320600 shall be installed on any
airplane.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The replacement shall be done in
accordance with Avions de Transport
Regional Service Bulletin ATR42-32-0070,
dated April 3, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
August 8, 1995.

Issued in Renton, Washington, on July 6,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17030 Filed 7—-21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-177-AD; Amendment
39-9309; AD 95-15-06]

Airworthiness Directives; Boeing
Model 727 and Model 737 Series
Airplanes Equipped with J.C. Carter
Company Fuel Valve Actuators

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 727
and Model 737 series airplanes, that
requires replacement of the actuator of
the engine fuel shutoff valve and the
fuel system crossfeed valve with an
improved actuator. This amendment is
prompted by reports indicating that,
during laboratory tests on Model 737
series airplanes, the actuator clutch on
the engine shutoff and crossfeed valves
slipped at cold temperatures due to
improper functioning. The actions
specified by this AD are intended to
prevent improper functioning of these
actuators, which could result in a fuel
imbalance due to the inability of the
flight crew to crossfeed fuel; improperly
functioning actuators could also prevent
the pilot from shutting off the fuel to the
engine following an engine failure and/
or fire.

DATES: Effective August 23, 1995. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of August 23, 1995.
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ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Bray, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2681;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 727 and Model 737 series
airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on March 30, 1995 (60 FR
16388). That action proposed to require
replacement of the actuator of the
engine fuel shutoff valve and the fuel
system crossfeed valve with an
improved actuator.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

One commenter notes that the
description of what prompted the
proposal that appeared in the Summary
and Discussion sections of the preamble
to the notice refers to “during ground
acceptance tests.” This commenter
states that the problem has only been
seen ‘“‘during laboratory tests;”
therefore, this commenter suggests that
the proposal be revised accordingly. The
FAA acknowledges that the
commenter’s wording is more accurate.
The pertinent wording in the preamble
to the final rule has been revised to
reflect this change.

This same commenter requests that
the FAA revise paragraph (a) of the
proposed rule to reference part number
3715-7 by General Design in addition to
P/N 40574-4 as an alternative method of
compliance. The FAA does not concur,
since the commenter provided no
design or service history data for this
particular actuator. However, paragraph
(b) of this AD allows an operator to elect
to provide such data in a request for an

alternative method of compliance with
the rule.

Furthermore, this same commenter
requests that the applicability of the
proposal be revised to only reflect the
vendor of the parts, J.C. Carter, instead
of Boeing. This commenter contends
that the primary responsibility for
tracking AD incorporation should be
with the vendor, since airplane
effectivity is not identified in either the
NPRM or in J.C. Carter Service Bulletin
61163-28-08, dated December 2, 1994.
The FAA does not concur. The FAA’s
general policy is that, when an unsafe
condition results from the installation of
an appliance or other item that is
installed in only certain makes and
models of aircraft, the AD is issued so
that it is applicable to the aircraft, rather
than the item. The FAA finds that
making the AD applicable to the
airplane model on which the item is
installed ensures that operators of those
airplanes will be notified directly of the
unsafe condition and the action
required to correct it. While it is
assumed that an operator will know the
models of airplanes that it operates,
there is a potential that the operator will
not know or be aware of specific items
that are installed on its airplanes.
Therefore, calling out the airplane
model as the subject of the AD prevents
“unknowing non-compliance” on the
part of the operator. The FAA
recognizes that there are situations
when an unsafe condition exists in an
item that is installed in many aircraft; in
fact, many times, the exact models and
numbers of aircraft on which the item
is installed may not be known.
Therefore, in those situations, the AD is
issued so that it is applicable to the
item; furthermore, those AD’s usually
indicate that the item is known to be
installed on, but not limited to, various
aircraft models.

Several commenters request that the
compliance time for accomplishment of
the replacement be extended from the
proposed 24 months to 36 months.
These commenters state that such an
extension will allow operators to
accomplish the replacement during a
regularly scheduled heavy maintenance
visit. One of these commenters states
that it would have to procure additional
parts, and would need to special
schedule its fleet of airplanes to
accomplish this replacement within the
proposed compliance time. This would
entail considerable expense over what
was estimated in the FAA’s cost impact
analysis. This commenter indicates that
a compliance time of 36 months would
allow the replacement to be
accomplished during regularly
scheduled maintenance, thereby

eliminating any additional expenses.
The FAA concurs. The FAA finds that
extending the compliance time to 36
months will not adversely affect safety,
and will allow the replacement to be
performed using modified parts rather
than newly purchased parts. Paragraph
(a) of the final rule has been revised to
specify a compliance time of 36 months.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 4,137 Model
727 and Model 737 series airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 2,190
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 3 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will be supplied by J.C. Carter Company
at no cost to the operators. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$394,200, or $180 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
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Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-06 Boeing: Amendment 39-9309.
Docket 94-NM-177-AD.

Applicability: Model 727 and Model 737
series airplanes; equipped with J.C. Carter

Company fuel valve actuators, as listed in J.C.

Carter Company Service Bulletin 61163-28—
08, dated December 2, 1994, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent improper functioning of certain
actuators, which could result in a fuel
imbalance due to the inability of the
flightcrew to crossfeed fuel, or which could
prevent the pilot from shutting off the fuel to
the engine following an engine failure and/
or fire, accomplish the following:

(a) Within 36 months after the effective
date of this AD, replace the actuator having
part number (P/N) 40574—-2 (Model EM487—
2, serial numbers 0001 through 1443
inclusive; and Model EM487-3, serial

numbers 0001 through 2711 inclusive), on
the fuel system crossfeed valve and the
engine shutoff valves with a new actuator
having P/N 40574—4, in accordance with the
Accomplishment Instructions of J.C. Carter
Company Service Bulletin 61163—-28-08,
dated December 2, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The replacement shall be done in
accordance with J.C. Carter Company Service
Bulletin 61163-28-08, dated December 2,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 7,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17159 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-185-AD; Amendment
39-9312; AD 95-15-09]

Airworthiness Directives; British
Aerospace Model BAC 1-11-200 and
—400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
Model BAC 1-11-200 and —400 series
airplanes, that requires various
inspections to detect discrepancies of
fuselage frames at certain stations, and
correction of discrepancies; and rework

to limit the maximum differential
operating pressure of the fuselage. This
amendment will also require eventual
modification of fuselage frames at
certain stations, which will terminate
the repetitive inspection requirements.
This amendment is prompted by reports
of fatigue cracking in certain fuselage
frames in the vicinity of the passenger
door at floor level due to fatigue-related
stress. The actions specified by this AD
are intended to detect and prevent such
fatigue-related cracking, which could
result in reduced structural integrity of
the fuselage pressure vessel and
possible decompression of the
pressurized cabin.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace, Airbus Limited,
P.O. Box 77, Bristol BS99 7AR, England.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain British
Aerospace Model BAC 1-11-200 and
-400 series airplanes was published in
the Federal Register on April 17, 1995
(60 FR 19175). That action proposed to
require various repetitive inspections to
detect structural discrepancies of the
various structural configurations of the
fuselage frames at stations 178 and
213.5, and correction of any
discrepancy. That action also proposed
to require rework to limit the maximum
differential operating pressure of the
fuselage. Additionally, that action
proposed to require eventual
modification of fuselage frames at
stations 178 and 213.5, which would
constitute terminating action for the
repetitive inspection requirements.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
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to the proposal or the FAA’s
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 31 airplanes
of U.S. registry would be affected by this
proposed AD.

It will take approximately 8 work
hours per airplane to accomplish the
required inspection at an average labor
rate of $60 per work hour. Based on
these figures, the total cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $14,880, or
$480 per airplane, per inspection.

It will take approximately 80 work
hours per airplane to accomplish the
required modification at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$2,000 per airplane. Based on these
figures, the total cost impact of the
modification required by this AD on
U.S. operators is estimated to be
$210,800, or $6,800 per airplane.

The total cost impact figures
discussed above are based on
assumptions that no operator has yet
accomplished any of the requirements
of this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-09 British Aerospace Airbus Limited
(Formerly British Aerospace Commercial
Aircraft Limited, British Aerospace
Aircraft Group): Amendment 39-9312.
Docket 94-NM-185-AD.

Applicability: Model BAC 1-11-200 and
—400 series airplanes on which British
Aerospace Modifications PM5445 and
PM5713 have not been installed, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (h) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To detect and prevent fatigue-related
cracking in fuselage frames at stations 178
and 213.5 in the vicinity of the passenger
door at floor level, which could result in
reduced structural integrity of the fuselage
pressure vessel and possible decompression
of the pressurized, accomplish the following:

(a) For airplanes unrepaired or not
reinforced by repair on frames 178 and 213.5,
in the area between stringers 25L and 27L:
Accomplish paragraphs (a)(1), (a)(2), (a)(3),
and (a)(4) of this AD, in accordance with
British Aerospace Airbus Limited Alert
Service Bulletin 53—-A-PM5993, Issue 1,
dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.1 of the Accomplishment Instructions of

the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.1 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (a)(1) of
this AD, prior to further flight, correct the
discrepancy in accordance with paragraph
2.1 of the Accomplishment Instructions of
the alert service bulletin.

(3) Prior to the accumulation of the total
number of landings specified in paragraph
2.1.50r 2.1.10, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frame at stations 178 and 213.5 in accordance
with paragraph 2.1.5 or 2.1.10, as applicable,
of the Accomplishment Instructions of the
alert service bulletin. Accomplishment of
this modification constitutes terminating
action for the requirements of paragraphs
(@)(1) and (a)(2) this AD.

(4) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 pounds per
square inch (psi), in accordance with the
alert service bulletin.

(b) For airplanes on which Structural
Repair Manual, figure 76, repair in-situ has
been accomplished: Accomplish paragraphs
(b)(1), (b)(2), (b)(3), and (b)(4) of this AD, in
accordance with British Aerospace Airbus
Limited Alert Service Bulletin 53-A—
PM5993, Issue 1, dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.2 of the Accomplishment Instructions of
the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.2 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (b)(1) of
this AD, prior to further flight, correct the
discrepancy in accordance with paragraph
2.2 of the Accomplishment Instructions of
the alert service bulletin; or in accordance
with a method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(3) Prior to the accumulation of the total
number of landings specified in paragraph
2.2.6 or 2.2.9, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frame at stations 178 and 213.5 in accordance
with paragraph 2.2.6 or 2.2.9, as applicable,
of the Accomplishment Instructions of the
alert service bulletin. Accomplishment of
this modification constitutes terminating
action for the requirements of paragraphs
(b)(1) and (b)(2) of this AD.

(4) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
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later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
accordance with the alert service bulletin.

(c) For airplanes on which Structural
Repair Manual, figure 87, repair has been
accomplished: Accomplish paragraphs (c)(1),
(©)(2), (c)(3), and (c)(4) of this AD, in
accordance with British Aerospace Airbus
Limited Alert Service Bulletin 53-A—
PM5993, Issue 1, dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.3 of the Accomplishment Instructions of
the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.3 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (c)(1) of
this AD, prior to further flight, correct the
discrepancy in accordance with paragraph
2.3 of the Accomplishment Instructions of
the alert service bulletin; or in accordance
with a method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(3) Prior to the accumulation of the total
number of landings specified in paragraph
2.3.5 or 2.3.8, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frames at stations 178 and 213.5 in
accordance with paragraph 2.3.5 or 2.3.8, as
applicable, of the Accomplishment
Instructions of the alert service bulletin.
Accomplishment of this modification
constitutes terminating action for the
requirements of paragraphs (c)(1) and (c)(2)
of this AD.

(4) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
accordance with the alert service bulletin.

(d) For airplanes on which Structural
Repair Manual, figure 110 or 111, repair has
been accomplished: Accomplish paragraphs
(d)(2), (d)(2), (d)(3), and (d)(4) of this AD, in
accordance with British Aerospace Airbus
Limited Alert Service Bulletin 53-A—
PM5993, Issue 1, dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.4 of the Accomplishment Instructions of
the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.4 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (d)(1) of
this AD, prior to further flight, correct the
discrepancy in accordance with a method
approved by the Manager, Standardization
Branch, ANM-113, FAA, Transport Airplane
Directorate.

(3) Prior to the accumulation of the total
number of landings specified in paragraph

2.4.5 or 2.4.8, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frames at stations 178 and 213.5 in
accordance with paragraph 2.4.5 or 2.4.8, as
applicable, of the Accomplishment
Instructions of the alert service bulletin.
Accomplishment of this modification
constitutes terminating action for the
requirements of paragraphs (d)(1) and (d)(2)
of this AD.

(4) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
accordance with the alert service bulletin.

(e) For airplanes on which Structural
Repair Manual, figure 76, reinforcement has
been accomplished: Accomplish paragraphs
(e)(1), (e)(2), (e)(3). (e)(4), and (e)(5) of this
AD, in accordance with British Aerospace
Airbus Limited Alert Service Bulletin 53-A—
PM5993, Issue 1, dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.5 of the Accomplishment Instructions of
the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.5 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (e)(1) of
this AD, prior to further flight, correct the
discrepancy in accordance with paragraph
2.5 of the Accomplishment Instructions of
the alert service bulletin; or in accordance
with a method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(3) Prior to the accumulation of the total
number of landings specified in paragraph
2.5.50r 2.5.10, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frames at stations 178 and 213.5 in
accordance with paragraph 2.5.5 or 2.5.10, as
applicable, of the Accomplishment
Instructions of the alert service bulletin.
Accomplishment of this modification
constitutes terminating action for the
requirements of paragraphs (e)(1) and (e)(2)
of this AD.

(4) For airplanes operated at a cabin
maximum pressure differential in excess of
7.5 psi, prior to the threshold times specified
in Table C of the service bulletin, replace the
reinforcements accomplished in accordance
with the Structural Repair Manual, figure 76,
with reinforcements accomplished in
accordance with Structural Repair Manual
53-02-00, figure 110 or 111, as specified in
the alert service bulletin.

(5) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
accordance with the alert service bulletin.

(f) For airplanes on which Structural
Repair Manual, figure 87, reinforcement has
been accomplished: Accomplish paragraphs
(), ()(2), (H(3), and (f)(4) of this AD, in
accordance with British Aerospace Airbus
Limited Alert Service Bulletin 53—-A—
PM5993, Issue 1, dated January 11, 1993.

(1) Perform the initial inspection prior to
the compliance time specified in paragraph
2.6 of the Accomplishment Instructions of
the alert service bulletin or within 12 months
after the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals specified in paragraph 2.6 of the
Accomplishment Instructions of the alert
service bulletin.

(2) If any discrepancy is found during any
inspection required by paragraph (f)(1) of this
AD, prior to further flight, correct the
discrepancy in accordance with paragraph
2.6 of the Accomplishment Instructions of
the alert service bulletin; or in accordance
with a method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(3) Prior to the accumulation of the total
number of landings specified in paragraph
2.6.6 or 2.6.9, as applicable, of the
Accomplishment Instructions of the alert
service bulletin or within 12 months after the
effective date of this AD, whichever occurs
later, modify the structure of the fuselage
frames at stations 178 and 213.5 in
accordance with paragraph 2.6.6 or 2.6.9, as
applicable, of the Accomplishment
Instructions of the alert service bulletin.
Accomplishment of this modification
constitutes terminating action for the
requirements of paragraphs (f)(1) and (f)(2) of
this AD.

(4) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
accordance with the alert service bulletin.

(9) For airplanes on which repairs other
than those described in the Structural Repair
Manual have been accomplished on frames
178 and 213.5, in the area between stringers
25L and 27L: Accomplish paragraphs (g)(1),
(9)(2), and (g)(3) of this AD.

(1) Within 6 months after the effective date
of this AD, submit the following for approval
to the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate:

(i) Procedures and schedule for
accomplishing the initial and repetitive
inspections of the fuselage frames at stations
178 and 213.5; and

(ii) Schedule for installation of
Modification PM5993 or Structural Repair
Manual, figure 110 and 111, as applicable, at
the fuselage frames at stations 178 and 213.5.

(2) Within 6 months after the procedures
and schedules are approved, revise the FAA-
approved maintenance program to include
these procedures.

(3) Prior to the accumulation of 55,000
total landings or within 12 months after the
effective date of this AD, whichever occurs
later, rework the cabin pressurization system
to limit the maximum differential operating
pressure of the fuselage to 7.5 psi, in
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accordance with British Aerospace Airbus
Limited Alert Service Bulletin 53-A—
PM5993, Issue 1, dated January 11, 1993.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The actions shall be done in accordance
with British Aerospace Airbus Limited Alert
Service Bulletin 53—-A-PM5993, Issue 1,
dated January 11, 1993. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from British Aerospace, Airbus
Limited, P.O. Box 77, Bristol BS99 7AR,
England. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(k) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 12,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17552 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-27—AD; Amendment
39-9308; AD 95-15-05] Airworthiness
Directives; British Aerospace Model BAe
146-100A, —200A, and —300A Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
Model BAe 146-100A, —200A, and
—300A airplanes, that requires
modification of the elevator control
system of the flight controls. This
amendment is prompted by reports of
low frequency constant amplitude
oscillations of the elevator control
system and non-centering of the pitch
control upon autopilot disconnect. The

actions specified by this AD are
intended to prevent uncommanded
descent upon autopilot disconnect and
reduced controllability of the airplane
due to low frequency constant
amplitude oscillations.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from AVRO International Aerospace,
Inc., 22111 Pacific Blvd., Sterling,
Virginia 20166. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain British
Aerospace Model BAe 146—-100A,
—200A, and —300A airplanes was
published in the Federal Register on
April 26, 1995 (60 FR 20459). That
action proposed to require modification
of the elevator control system of the
flight controls.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 38 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $9,120, or $240 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and

that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-05 British Aerospace Regional
Aircraft Limited, Avro International
Aerospace Division (Formerly British
Aerospace, plc; British Aerospace
Commercial Aircraft Limited):
Amendment 39-9308. Docket 95-NM—
27-AD.

Applicability: Model BAe 146-100A,
—200A, and —300A airplanes, as listed in
British Aerospace Service Bulletin SB.27-77—
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00955A&C, Revision 2, dated March 10,
1989, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded descent of the
airplane and reduced controllability of the
airplane, accomplish the following:

(a) Within 60 days after the effective date
of this AD, modify the elevator control
system of the flight controls in accordance
with British Aerospace Service Bulletin
SB.27-77-00955A&C, Revision 2, dated
March 10, 1989.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with British Aerospace Service
Bulletin SB.27-77—00955A&C, Revision 2,
dated March 10, 1989. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from AVRO International
Aerospace, Inc., 22111 Pacific Blvd., Sterling,
Virginia 20166. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street; NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 7,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17160 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-112—-AD;
Amendment 39-9305; AD 95-15-02]

Airworthiness Directives; British
Aerospace Model Viscount 744, 745D,
and 810 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model Viscount 744, 745D, and 810
airplanes, that requires an inspection of
fittings of the engine mount structure to
determine whether fasteners have been
installed in inspection holes and to
determine whether those holes are
oversized. It also requires various
follow-on actions, depending upon the
results of the inspection. This
amendment is prompted by reports
indicating that fasteners were installed
in the inspection hole of the engine “W”
frame socket fittings and the inspection
hole was oversized due to fatigue
cracking. The actions specified by this
AD are intended to prevent such fatigue
cracking, which could lead to failure of
the fasteners and consequent separation
of the engine from the airframe.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft Ltd., Engineering Support
Manager, Military Business Unit,
Chadderton Works, Greengate,
Middleton, Manchester M24 1SA,
England. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,

1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace Model Viscount 744, 745D,
and 810 airplanes was published in the
Federal Register on April 19, 1995 (60
FR 19551). That action proposed to
require performing a detailed visual
inspection of “W” frame socket fittings
of the engine mount structure to
determine whether drive screws or
blind rivets have been installed in
inspection holes and to determine
whether those holes are oversized. It
also proposed to require various follow-
on actions, depending upon the results
of the inspection.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 29 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 25
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $43,500, or $1,500 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
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impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-02 British Aerospace Regional
Aircraft Limited (Formerly British
Aerospace Commercial Aircraft Limited,
Vickers-Armstrongs Aircraft Limited):
Amendment 39-9305. Docket 94—-NM—
112-AD.

Applicability: All Model Viscount 744,
745D, and 810 airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking, which could
lead to the possible separation of the engine
from the airframe, accomplish the following:

(a) Within 12 months after the effective
date of this AD, perform a detailed visual
inspection of “W”’ frame socket fittings of the
engine mount structure to determine whether
drive screws or blind rivets have been
installed in inspection holes and to
determine whether those holes are oversized,
in accordance with the Accomplishment
Instructions, section 2.1 PART ONE,
paragraphs A., B., C., D., E., and F., of British
Aerospace Preliminary Technical Leaflet
(PTL) 501, dated May 1, 1994.

(b) If drive screws or blind rivets are found
installed, or if the inspection holes are found
to be oversized, during the inspection
required by paragraph (a) of this AD, at the
next scheduled engine removal, but no later
than 12 months after the effective date of this
AD, perform a nondestructive test (NDT) to
detect discontinuities (i.e., cracks, corrosion,
and mechanical damage) at inspection holes;
rework the hole or replace the “W”’ frame
fitting with a new or serviceable part; and
perform the specified follow-on actions; in
accordance with the Accomplishment
Instructions, section 2.2 PART TWO,
paragraphs A., B., C., D., E., and F., of British
Aerospace Preliminary Technical Leaflet
(PTL) 501, dated May 1, 1994.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspection and test shall be done
in accordance with British Aerospace
Preliminary Technical Leaflet (PTL) 501,
dated May 1, 1994, which contains the
following list of effective pages:

Revision level Date shown
Page No. shown on page on page
1-9 Original ............. May 1,
1994.
Appendix 1
1-6 .o Original ............. January 1,
1994.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from British Aerospace Regional Aircraft
Ltd., Engineering Support Manager, Military
Business Unit, Chadderton Works, Greengate,

Middleton, Manchester M24 1SA, England.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 6,
1995.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17032 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-166—AD; Amendment
39-9311; AD 95-15-08]

Airworthiness Directives; British
Aerospace Model Viscount 744, 745D,
and 810 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model Viscount 744, 754D, and 810
airplanes, that requires an inspection to
detect corrosion of the tailplane
assemblies, and correction of
discrepancies. This amendment is
prompted by a report of corrosion on the
main spar top and bottom forward boom
of the tailplane assemblies and reports
of cracking in the upper root joint
attachment fitting. The actions specified
by this AD are intended to detect and
prevent such cracking or corrosion of
the main spar forward booms or the
upper root joint attachment fitting,
which consequently could lead to the
failure of the tailplane assemblies; this
condition could result in reduced
controllability of the airplane.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft Ltd., Engineering Support
Manager, Military Business Unit,
Chadderton Works, Greengate,
Middleton, Manchester M24 1SA,
England. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
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Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace Model Viscount 744, 754D,
and 810 airplanes was published in the
Federal Register on April 19, 1995 (60
FR 19549). That action proposed to
require an inspection to detect corrosion
of the tailplane assemblies, and
correction of discrepancies.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

The FAA has added a note to
paragraph (a) of the final rule to clarify
the inspection procedures that are
mandated by this AD and described in
the Viscount Alert Preliminary
Technical Leaflets (PTL) referenced in
the AD as appropriate service
instructions. The clarifying note
indicates that the inspection procedures
include the rectification of cracking, if
found, and the application of corrosion
protective treatment. The FAA has
determined that the addition of this
clarifying note will neither increase the
economic burden on any operator nor
increase the scope of the AD.

The FAA estimates that 29 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 160
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $278,400, or $9,600 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-08 British Aerospace Regional
Aircraft Limited (Formerly British
Aerospace Commercial Aircraft Limited,
Vickers-Armstrongs Aircraft Limited):
Amendment 39-9311. Docket 94-NM-
166—AD.

Applicability: All Model Viscount 744,
754D, and 810 airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to

request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking or corrosion of the
main spar forward booms or the upper root
joint attachment fitting, which consequently
could lead to the failure of the tailplane
assemblies and reduce the controllability of
the airplane, accomplish the following:

(a) Prior to the accumulation of 8 years of
service since date of manufacture of this
airplane, or within 18 months after the
effective date of this AD, whichever occurs
later, perform an inspection to detect
corrosion of the tailplane assemblies, in
accordance with British Aerospace Regional
Aircraft Limited Viscount Alert Preliminary
Technical Leaflet (PTL) 182, Issue 2, dated
August 7, 1992 (for Model Viscount 810
airplanes), or Viscount PTL 313, Issue 2,
dated February 1, 1993 (for Model Viscount
744, 754D, airplanes), as applicable. If
corrosion is detected during the inspection,
prior to further flight, correct the
discrepancies in accordance with the service
bulletin. Thereafter, repeat the inspection at
intervals not to exceed 8 years.

Note 2: The inspection procedures
described in Viscount Alert PTL’s 182 and
313 include correction of any cracking found
[ref. paragraph D.(6) of the PTL’s] and
application of corrosion protective treatment
[ref. paragraph E.(3) of the PTL’s].

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspection shall be done in
accordance with British Aerospace Regional
Aircraft Limited Viscount Alert Preliminary
Technical Leaflet (PTL) 182, Issue 2, dated
August 7, 1992; or Viscount PTL 313, Issue
2, dated February 1, 1993; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
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part 51. Copies may be obtained from British
Aerospace Regional Aircraft Ltd.,
Engineering Support Manager, Military
Business Unit, Chadderton Works, Greengate,
Middleton, Manchester M24 1SA, England.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 12,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17554 Filed 7—21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-189-AD; Amendment
39-9313; AD 95-15-10]

Airworthiness Directives; Jetstream
Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Jetstream Model
4101 airplanes, that requires an
inspection to determine if a travel stop
(screw) is installed at the flight control
assembly, and various follow-on
actions. This amendment is prompted
by a report of failure of the travel stop,
which allowed the elevator and aileron
disconnect handles to rotate within the
housing due to migration of the travel
stop from its position. The actions
specified by this AD are intended to
prevent such migration, which could
result in the elevator and aileron
disconnect system resetting without the
use of the reset button; this condition
could lead to jamming of the disconnect
handles.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Jetstream Aircraft, Inc., P.O. Box
16029, Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of

the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Jetstream
Model 4101 airplanes was published in
the Federal Register on February 17,
1995 (60 FR 9304). That action proposed
to require an inspection to determine if
a travel stop (screw) is installed at the
flight control assembly, and various
follow-on actions.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule, but requests that the
FAA consider the final rule to be
interim action. This commenter states
that the FAA should continue to
investigate and determine the cause of
the migration of the screw. The FAA
concurs. The FAA inadvertently omitted
indication that this rule is considered to
be interim action until final action is
identified, at which time the FAA may
consider further rulemaking.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

The FAA estimates that 14 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $3,360, or $240 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-10 Jetstream Aircraft Limited:
Amendment 39-9313. Docket 94-NM-
189-AD.

Applicability: Model 4101 airplanes,
constructors numbers 41004 through 41039
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
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request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming of the elevator and
aileron disconnect handles, accomplish the
following:

(a) Within 600 flight hours after the
effective date of this AD, or within 6 months
after the effective date of this AD, whichever
occurs first, perform an inspection to
determine if a travel stop (screw) is installed
at the flight control assembly, in accordance
with Jetstream Service Bulletin J41-27-036,
dated September 2, 1994.

(1) If no travel stop is found to be installed,
prior to further flight, install a new travel
stop in accordance with the service bulletin.
After installation, accomplish paragraph
(@)(2) of this AD.

(2) If such a travel stop is installed, prior
to further flight, perform a rotation to
determine the security of the travel stop, in
accordance with the service bulletin.

(i) If the travel stop is found to be properly
secured, no further action is required by
paragraph (a) of this AD.

(ii) If the travel stop is found to be loose,
prior to further flight, remove it and perform
an inspection to detect damage in accordance
with the service bulletin. If any damage is
found, replace the travel stop with a new
travel stop, in accordance with the service
bulletin. After replacement, repeat the
requirements of paragraph (a)(2) of this AD.

(b) After accomplishment of paragraph (a)
of this AD, prior to further flight, accomplish
paragraphs (b)(1), (b)(2), and (b)(3) of this AD,
in accordance with Jetstream Service Bulletin
J41-27-036, dated September 2, 1994.

(1) Apply Loctite Superfast 290 to the
travel stop;

(2) Permanently mark the flight control
assembly; and

(3) Perform a functional test of the aileron
and elevator disconnect systems and set them
to the locked position.

Note 2: Procedures for installing a
protective spiral wrap cover are contained in
Jetstream Service Bulletin J41-27-036, dated
September 2, 1994. This installation is
recommended, but is not required by this
AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Jetstream Service Bulletin J41-27-036,
dated September 2, 1994. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Jetstream Aircraft, Inc., P.O.
Box 16029, Dulles International Airport,
Washington, DC 20041-6029. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
August 23, 1995.

Issued in Renton, Washington, on July 13,
1995.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17708 Filed 7—21-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-176-AD; Amendment
39-9315; AD 95-11-11 R1]

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, —-15, —-30,
—40, and KC-10 (Military) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This amendment clarifies
information in an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas DC-10 and KC-10
series airplanes, that currently requires
repetitive eddy current inspections to
detect fatigue cracking of the pylon aft
bulkhead flange, upper pylon box web,
fitting radius, and adjacent tangent
areas; and repair, if necessary. The
actions specified in that AD are
intended to prevent failure of the wing
pylon aft bulkhead due to fatigue
cracking, which could lead to separation
of the engine and pylon from the
airplane. This amendment clarifies the
requirements of the current AD by
specifying the type of initial and
repetitive inspections that must be
conducted. This amendment is
prompted by communications received
from affected operators that the current
requirements of the AD are unclear.
DATES: Effective July 3, 1995. —

The incorporation by reference of
certain publications listed in the
regulations was approved previously by
the Director of the Federal Register as of
July 3, 1995 (60 FR 28524, June 1, 1995).
ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Dept. C1-L51 (2-60). This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
Transport Airplane Directorate, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,
Los Angeles Aircraft Certification
Office, FAA, Transport Airplane
Directorate, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(310) 627-5238; fax (310) 627-5210.
SUPPLEMENTARY INFORMATION: On May
19, 1995, the FAA issued AD 95-11-11,
amendment 39-9244 (60 FR 28524, June
1, 1995), which is applicable to certain
McDonnell Douglas Model DC-10-10,
—-15, —30, —40, and KC-10 (military)
series airplanes. That AD requires
repetitive eddy current inspections to
detect fatigue cracking of the pylon aft
bulkhead flange, upper pylon box web,
fitting radius, and adjacent tangent
areas; and repair, if necessary. That
action was prompted by fatigue cracking
found in the wing pylon aft bulkheads
on two airplanes. The actions required
by that AD are intended to prevent
failure of the wing pylon aft bulkhead
due to fatigue cracking, which could
lead to separation of the engine and
pylon from the airplane. —

Since the issuance of that AD, the
FAA has received communications from
affected operators that the requirements
for the eddy current inspections, as
iterated in the AD, are unclear.
Specifically, these operators have
indicated that the referenced McDonnell
Douglas Alert Service Bulletin A54-106,
Revision 2, dated November 3, 1994,
recommends that “eddy current bolt
hole inspections” and *‘eddy current
surface probe inspections’ be
conducted of the subject areas; however,
the AD indicates that merely an “‘eddy
current inspection” is required.
Additionally, these operators point out
that the service bulletin recommends
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that only the “‘eddy current surface
probe inspection’ be repeated; however,
the AD indicates that merely the “‘eddy
current inspection’ must be repeated. —

These operators have requested that
the FAA clarify AD 95-11-11 to
indicate exactly which type of eddy
current inspection is to be conducted as
the initial and repetitive inspection. —

In considering this request, and upon
further review of the wording of the
current AD, the FAA concurs that some
clarification is necessary. —

It was the FAA's intent that the
requirements of AD 95-11-11 be
parallel to those actions recommended
by the manufacturer in its referenced
service bulletin. The intended
requirements of the AD were that
affected operators would conduct an
initial eddy current bolt hole inspection
and eddy current surface probe
inspection to detect fatigue cracks in the
subject areas, and would repeat only the
eddy current surface probe inspection
thereafter. However, as AD 95-11-11 is
currently worded, operators may
incorrectly interpret the requirements as
requiring that both types of eddy current
inspections be repeated. Such
misinterpretation could result in
operators conducting unnecessary
repetitive eddy current bolt hole
inspections, which would be of no
significant safety value and would entail
incurring needless additional costs in
labor and downtime. —

Since it is obvious that these
requirements are not totally clear in the
way that AD 95-11-11 is currently
worded, the FAA has determined that
the wording of paragraph (a) the AD
must be revised to clarify the intent of
the required actions. This action revises
that paragraph to specify that, initially,
both an eddy current bolt hole
inspection and an eddy current surface
probe inspection are required within
1,800 landings after the effective date of
this AD. The eddy current surface probe
inspection must then be repeated at
intervals not to exceed 1,800 landings.

Action is taken herein to clarify these
requirements of AD 95-11-11 and to
correctly add the AD as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13). The
effective date of the rule remains July 3,
1995. —

The final rule is being reprinted in its
entirety for the convenience of affected
operators. —

Since this action only clarifies a
current requirement, it has no adverse
economic impact and imposes no
additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39 —

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Correction —

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES —

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended] -

2. Section 39.13 is amended by
removing amendment 39-9244 (60 FR
28524, June 1, 1995), and by adding a
new airworthiness directive (AD),
amendment 39-9315, to read as follows:

95-11-11 R1 McDonnell Douglas:
Amendment 39-9315. Docket 94-NM-
176—AD. Revises AD 95-11-11,
Amendment 39-9244.

Applicability: Model DC-10-10, —-15, —-30,
—40, and KC-10 (military) series airplanes; as
listed in McDonnell Douglas Alert Service
Bulletin A54-106, Revision 2, dated
November 3, 1994; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously. —

To prevent failure of the wing pylon aft
bulkhead due to fatigue cracking, which
could lead to separation of the engine and
pylon from the airplane, accomplish the
following: —

(a) Prior to the accumulation of 1,800
landings after the effective date of this AD,
conduct an eddy current bolt hole inspection
and an eddy current surface probe inspection
to detect fatigue cracks in the pylon aft

bulkhead flange, upper pylon box web, fitting
radius, and adjacent tangent areas, in
accordance with McDonnell Douglas Alert
Service Bulletin A54-106, Revision 2, dated
November 3, 1994. Repeat the eddy current
surface probe inspection thereafter at
intervals not to exceed 1,800 landings. —

(b) If any crack is found during any
inspection required by paragraph (a) of this
AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate. —

(c) Accomplishment of the gap inspection
and necessary shimming in accordance with
“Phase Ill,” as specified in McDonnell
Douglas Alert Service Bulletin A54-106,
Revision 2, dated November 3, 1994,
constitutes terminating action for the
inspections required by paragraph (a) of this
AD. -

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO, FAA, Transport Airplane
Directorate. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.—

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished. —

(f) The inspection shall be done in
accordance with McDonnell Douglas Alert
Service Bulletin A54-106, Revision 2, dated
November 3, 1994. This incorporation by
reference was approved previously by the
Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51, as of July 3, 1995 (60 FR 28524, June
1, 1995). Copies may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Technical Publications
Business Administration, Dept. C1-L51 (2—
60). Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Los Angeles Aircraft Certification
Office, Transport Airplane Directorate, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC. —

(9) This amendment is effective on July 3,
1995.

Issued in Renton, Washington, on July 17,
1995.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-18029 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U
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14 CFR Part 39

[Docket No. 93-NM-105-AD; Amendment
39-9307; AD 95-15-04]

Airworthiness Directives; Raytheon
Corporate Jets Model BAe 125-800A
and —1000A Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Raytheon
Corporate Jets Model BAe 125-800A
and —1000A airplanes, that requires
inspections to detect corrosion of the
wing leading edge skins, including the
wing anti-ice fluid distribution panel
(TKS panel) rebate and radius; repair, if
necessary; and subsequent corrosion
protection treatment. This amendment
also requires inspections and treatments
of the landing/taxiing lamp window
assembly recess and stall vane spoiler
rebate/radius. This amendment is
prompted by reports of corrosion of the
wing leading edge skin at the interface
with the TKS panels. The actions
specified by this AD are intended to
prevent reduced structural integrity of
the wing leading edge section at the
interface with the TKS panels and stall
vane spoilers, which could adversely
affect the flight characteristics of the
airplane.

DATES: Effective August 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 23,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Corporate Jets, Inc., 3
Bishops Square Street, Albans Road
West, Hatfield, Hertfordshire, AL109NE,
United Kingdom. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Raytheon

Corporate Jets Model BAe 125-800A
and —1000A airplanes was published as
a supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on April 17, 1995 (60 FR
19183). That action proposed to require
inspections to detect corrosion of the
wing leading edge skins, including the
wing anti-ice fluid distribution panel
(TKS panel) rebate and radius; repair, if
necessary; and subsequent corrosion
protection treatment. That action also
proposed to require inspections and
treatments of the landing/taxiing lamp
window assembly recess and the stall
vane spoiler rebate/radius.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 154 Model
BAe 125-800A and —1000A airplanes of
U.S. registry will be affected by this AD.
It will take approximately 130 work
hours per airplane to accomplish the
inspections and treatment of the wing
leading edge skins (including the TKS
rebate and radius) at an average labor
rate of $60 per work hour. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$1,201,200, or $7,800 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is

contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-04 Raytheon Corporate Jets, Inc.
(Formerly DeHavilland, Inc.; Hawker
Siddeley; British Aerospace, PLC):
Amendment 39-9307. Docket 93-NM—
105-AD.

Applicability: Model BAe 125-800A and
—1000A airplanes, as listed in Raytheon
Corporate Jets Service Bulletin S.B. 57-77,
Revision 1, dated October 28, 1993,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wing leading edge skin and wing anti-ice
fluid distribution panel (TKS panel) interface
joint, which could adversely affect the flight
characteristics of the airplane, accomplish
the following:

(a) Accomplish the actions specified in
paragraphs (a)(1), (2)(2), (a)(3), and (a)(4) of
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this AD within the time schedule indicated
in each paragraph, and in accordance with
Corporate Jets Limited Service Bulletin S.B.
57-77, dated May 20, 1993, or Raytheon
Corporate Jets Service Bulletin S.B. 57-77,
Revision 1, dated October 28, 1993.

(1) Within 24 months since airplane
manufacture, or within 12 months after the
effective date of this AD, whichever occurs
later, perform a detailed visual inspection to
detect corrosion of the polished surface of the
top and bottom leading edge skins on each
wing, in accordance with either service
bulletin.

(i) If any corrosion is detected and that
corrosion is within the limits specified in
either service bulletin, prior to further flight,
remove the corrosion in accordance with
either service bulletin.

(i) If any corrosion is detected and that
corrosion exceeds the limits specified in
either service bulletin, prior to further flight,
repair the wing leading edge skins in
accordance with a method approved by the
Manager, Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.

(2) Prior to further flight after
accomplishing the actions required by
paragraph (a)(1) of this AD, conduct a
detailed visual inspection to detect corrosion
of the wing anti-ice fluid distribution panel
(TKS panel) rebate and radius, on the top and
bottom leading edge skin section on each
wing, in accordance with either service
bulletin.

(i) If any corrosion is detected and that
corrosion is within the limits specified in
either service bulletin, prior to further flight,
remove the corrosion in accordance with
either service bulletin.

(i) If any corrosion is detected and that
corrosion exceeds the limits specified in
either service bulletin, prior to further flight,
repair in accordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

(3) Prior to further flight after
accomplishing the actions required by
paragraph (a)(2) of this AD, conduct a dye
penetrant inspection to detect corrosion of
the TKS panel rebate and radius, on the top
and bottom leading edge skin section on each
wing, in accordance with either service
bulletin.

(i) If any corrosion is detected and that
corrosion is within the limits specified in
either service bulletin, prior to further flight,

remove the corrosion in accordance with
either service bulletin.

(ii) If any corrosion is detected and that
corrosion exceeds the limits specified in the
service bulletin, prior to further flight, repair
in accordance with a method approved by
the Manager, Standardization Branch, ANM—
113, FAA, Transport Airplane Directorate.

(4) Prior to further flight after
accomplishing the actions required by
paragraph (a)(3) of this AD, accomplish both
of the following actions in accordance with
either service bulletin:

(i) Apply enhanced protective treatment to
the TKS panel rebate and radius, on the top
and bottom leading edge skin section on each
wing; and

(ii) Conduct a flight check of the airplane
stall warning system and stall characteristics.

(b) Accomplish the actions specified in
paragraphs (b)(1), (b)(2), and (b)(3) of this AD
within the time schedule indicated in each
paragraph, and in accordance with Raytheon
Corporate Jets Service Bulletin S.B. 57-77,
Revision 1, dated October 28, 1993:

Note 2: Any inspection specified in
paragraph (b)(1), (b)(2), and (b)(3) of this AD
that was conducted prior to the effective date
of this AD in accordance with Corporate Jets
Limited Service Bulletin S.B. 57-77, dated
May 20, 1993, is considered to be in
compliance with this paragraph.

Note 3: The actions required by paragraph
(b) of this AD may be accomplished in
conjunction with the actions required by
paragraph (a) within the compliance time
required by paragraph (a).

(1) Within 2 years after the effective date
of this AD, conduct a detailed visual
inspection to detect corrosion of the landing/
taxiing lamp window assembly recess and
the stall vane spoiler rebate and radius, on
the top and bottom leading edge skin section
on each wing, in accordance with the service
bulletin.

(i) If any corrosion is detected and that
corrosion is within the limits specified in
either service bulletin, prior to further flight,
remove the corrosion in accordance with the
service bulletin.

(ii) If any corrosion is detected and that
corrosion exceeds the limits specified in
either service bulletin, prior to further flight,
repair in accordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

(2) Prior to further flight after
accomplishing the actions required by

paragraph (b)(1) of this AD, conduct a dye
penetrant inspection to detect corrosion of
the landing/taxiing lamp window assembly
recess and the stall vane spoiler rebate and
radius, on the top and bottom leading edge
skin section on each wing, in accordance
with the service bulletin.

(i) If any corrosion is detected and that
corrosion is within the limits specified in
either service bulletin, prior to further flight,
remove the corrosion in accordance with the
service bulletin.

(i) If any corrosion is detected and that
corrosion exceeds the limits specified in
either service bulletin, prior to further flight,
repair in accordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

(3) Prior to further flight after
accomplishing the actions required by
paragraph (b)(2) of this AD, accomplish both
of the following actions in accordance with
the service bulletin:

(i) Apply enhanced protective treatment to
the landing/taxiing lamp window assembly
recess and the stall vane spoiler rebate and
radius, on the top and bottom leading edge
skin section on each wing; and

(ii) Conduct a flight check of the airplane
stall warning system and stall characteristics.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with the following service bulletins, as
applicable, which contain the specified
effective pages:

: : Revision level shown on Date shown on
Service bulletin referenced and date— Page No.— page— page
Corporate Jets Limited— .........cccooirriiiniinieenee e 1-13— Original— ......ccoocvevieniieeneee May 20, 1993.
S.B. 57-77, May 20, 1993
Raytheon Corporate JetS— .......cccceieerieinieeiiiienieniee e 1-9, A1-A5— e, L Oct. 28, 1993.
S.B. 57-77, Revision 1, October 28, 1993— ........cccccecuveeene 10-14— i, Original— .......ccovveiiieeiiiieens May 20, 1993.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Raytheon Corporate
Jets, Inc., 3 Bishops Square Street,

Albans Road West, Hatfield,
Hertfordshire, AL109NE, United
Kingdom. Copies may be inspected at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of

the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(f) This amendment becomes effective
on August 23, 1995.
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Issued in Renton, Washington, on July 6,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-17033 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 10

[T.D. 95-31]

RIN 1515-AB53

Express Consignments; Formal and

Informal Entries of Merchandise;
Administrative Exemptions; Correction

AGENCY: Customs Service, Treasury.
ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the document published in
the Federal Register which adopted
final rules implementing two Customs
Modernization provisions of the North
American Free Trade Agreement
Implementation Act concerning raising
administrative exemptions and
exempting from entry requirements
specified merchandise. The document
also clarified the entry procedures for
shipments by express consignment
operators or carriers.

EFFECTIVE DATE: This correction is
effective July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Gregory R. Vilders, Attorney,
Regulations Branch, (202) 482—6930.

SUPPLEMENTARY INFORMATION:

Background

On April 14, 1995, Customs published
in the Federal Register (60 FR 18983)
T.D. 95-31 which adopted final rules to
implement two Customs Modernization
provisions of the North American Free
Trade Agreement Implementation Act
concerning raising administrative
exemptions and exempting from entry
requirements specified merchandise.
The document also clarified the entry
procedures for shipments by express
consignment operators or carriers.

This document corrects an editing
error contained in the final rule
document (T.D. 95-31) that amended
the interim rule document (T.D. 94-51),
which revised §10.151. In the interim
rule document, § 10.151 was revised, in
part, to provide for certain documentary
forms of evidence to establish fair retail
value for purposes of obtaining an
exemption from duty. As revised, the
interim language of the pertinent clause

read “‘as evidenced by the bill of lading
(or other document filed as the entry) or
manifest listing each bill of lading,”. In
the final rule document an additional
form of evidence was added—oral
declarations—to the documentary forms
already provided for. However, in
adding this new form of evidence, the
amendatory language failed to properly
place the words *, an oral declaration”
between the words ‘“‘as evidenced by”
and “‘the”, with the result that the
subject clause now reads ‘‘as evidenced
by the, an oral declaration.”
Accordingly, this document corrects
that editing error by adding the words
“an oral declaration’ after the words “‘as
evidenced by” so that the corrected
clause will read as follows: ““As
evidenced by an oral declaration, the
bill of lading (or other document filed
as the entry), or the manifest listing each
bill of entry”.

Correction of Publication

Accordingly, the final rule
publication of April 14, 1995 (T.D. 95—
31) (60 FR 18983), is corrected as
follows:

§10.151 [Corrected]

On page 18990, in the third column
under the heading Part 10, the second
amendatory instruction is corrected to
read as follows: 2. In §10.151, add the
words “‘an oral declaration,” following
the words “‘as evidenced by’ in the first
sentence.

Dated: July 14, 1995.

Harold M. Singer,

Chief, Regulations Branch.

[FR Doc. 95-17984 Filed 7-21-95; 8:45 am]
BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-5260-3]

Approval of Existing Federally
Enforceable State and Local Operating
Permit Programs To Limit Potential To
Emit for Hazardous Air Pollutants;
State of Alabama; Knox County,
Tennessee

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On January 25, 1995, the State
of Alabama through the Alabama
Department of Environmental
Management (ADEM) submitted a letter
requesting approval of the State’s
existing Federally enforceable state

operating permits (FESOP) program

under section 112(I) of the Clean Air Act

as amended in 1990 (CAA). On February

6, 1995, Knox County, Tennessee

through the Knox County Department of

Air Pollution Control (KCDAPC)

submitted a letter requesting approval of

the County’s exisiting Federally
enforceable local operating permits

(FELOP) program under section 112(l) of

the CAA. The two agencies submitted

these requests to provide each Agency
the ability to issue Federally enforceable
operating permits to hazardous air
pollutant (HAP) sources regulated under
section 112 of the CAA. EPA is
approving both of these requests under
section 112(l) of the CAA for purposes
of limiting PTE for HAP sources.

DATES: This action will be effective by

September 22, 1995 unless notice is

received by August 23, 1995 that

someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments should

be addressed to Scott Miller at the EPA

Regional office listed below.

Copies of the material submitted by
both agencies may be examined during
normal business hours at the following
locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region 4, Air Programs Branch, 345
Courtland Street NE., Atlanta, Georgia
30365.

Alabama Department of Environmental
Management, Air Division, 1751
Congressman W.L. Dickinson Drive,
Montgomery, Alabama 36109.

Knox County Department of Air
Pollution Control, City/County
Building, Suite 339, 400 West Main
Street, Knoxville, Tennessee 37902.

FOR FURTHER INFORMATION CONTACT:

Scott Miller, Air Programs Branch, Air,

Pesticides & Toxics Management

Division, Region 4 Environmental

Protection Agency, 345 Courtland Street

NE., Atlanta, Georgia 30365. The

telephone number is 404/347—-2864.

SUPPLEMENTARY INFORMATION: On June

28, 1989 (54 FR 27274), EPA published

criteria for approving and incorporating

into the SIP regulatory programs for the
issuance of FESOP and FELOP. Permits
issued pursuant to an operating permit
program approved into the SIP as
meeting these criteria may be
considered Federally enforceable. EPA
has encouraged states and local agencies
to develop such FESOP and FELOP
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programs in conjunction with title V
operating permits programs to enable
sources to limit their PTE to below the
title V applicability thresholds. (See the
guidance document entitled,
“Limitation of Potential to Emit with
Respect to Title V Applicability
Thresholds,” dated September 18, 1992,
from John Calcagni, Director, Air
Quality Management Division, Office of
Air Quality Planning and Standards
(OAQPS), Office of Air and Radiation,
U.S. EPA.) On November 3, 1993, the
EPA announced in a guidance
document entitled, ““Approaches to
Creating Federally Enforceable
Emissions Limits,” signed by John S.
Seitz, Director, OAQPS, that this
mechanism could be extended to create
Federally enforceable limits for
emissions of HAP if the program were
approved pursuant to section 112(1) of
the CAA.

EPA believes that the five approval
criteria for approving FESOP and
FELOP programs into the SIP, as
specified in the June 28, 1989, Federal
Register document, are also appropriate
for evaluating and approving the
programs under section 112(l) of the
CAA. The June 28, 1989, document does
not address HAP because it was written
prior to the 1990 amendments to section
112, not because it establishes
requirements unique to criteria
pollutants. Hence, the following five
criteria are applicable to FESOP and
FELOP approvals under section 112(1l):
(1) The program must be submitted to
and approved by the EPA; (2) The
program must impose a legal obligation
on the operating permit holders to
comply with the terms and conditions
of the permit, and permits that do not
conform with the June 28, 1989, criteria
or the EPA’s underlying regulations
shall be deemed not Federally
enforceable; (3) The program must
contain terms and conditions that are at
least as stringent as any requirements
contained in the SIP, enforceable under
the SIP, or any section 112 or other CAA
requirement, and may not allow for the
waiver of any CAA requirement; (4)
Permits issued under the program must
contain conditions that are permanent,
guantifiable, and enforceable as a
practical matter; and (5) Permits that are
intended to be Federally enforceable
must be issued subject to public
participation and must be provided to
EPA in proposed form on a timely basis.

In addition to meeting the criteria in
the June 28, 1989, document, a FESOP
or FELOP program that addresses HAP
must meet the statutory criteria for
approval under section 112(1)(5).
Section 112(1) allows EPA to approve a
program only if it: (1) contains adequate

authority to assure compliance with any
section 112 standards or requirements;
(2) provides for adequate resources; (3)
provides for an expeditious schedule for
assuring compliance with section 112
requirements; and (4) is otherwise likely
to satisfy the objectives of the CAA.

EPA plans to codify the approval
criteria for programs limiting potential
to emit of HAP, such as FESOP and
FELOP programs, through amendments
to Subpart E of Part 63, the regulations
promulgated to implement section
112(1) of the CAA. (See 58 FR 62262,
November 26, 1993.) EPA further
anticipates that these regulatory criteria,
as they apply to FESOP and FELOP
programs, will mirror those set forth in
the June 28, 1989, document. EPA
further anticipates that since FESOP and
FELOP programs approved pursuant to
section 112(1l) prior to the planned
Subpart E revisions will have been
approved as meeting these criteria,
further approval actions for those
programs will not be necessary.

EPA believes it has authority under
section 112(l) to approve programs to
limit PTE of HAP directly under section
112(l) prior to this revision to Subpart
E. Section 112(1)(5) requires EPA to
disapprove programs that are
inconsistent with guidance required to
be issued under section 112(1)(2). This
might be read to suggest that the
““guidance” referred to in section
112(1)(2) was intended to be a binding
rule. Even under this interpretation,
EPA does not believe that section 112(1)
requires this rulemaking to be
comprehensive. That is, it need not
address every possible instance of
approval under section 112(l). EPA has
already issued regulations under section
112(1) that would satisfy any section
112(1)(2) requirement for rulemaking.
Given the severe timing problems posed
by impending deadlines set forth in
“maximum achievable control
technology” (MACT) emission
standards under section 112 and for
submittal of title V permit applications,
EPA believes it is reasonable to read
section 112(1) to allow for approval of
programs to limit PTE prior to
promulgation of a rule specifically
addressing this issue. EPA is therefore
approving the Alabama FESOP program
and the Knox County FELOP program
under section 112(l) of the CAA now so
that these agencies may begin to issue
permits limiting the PTE of HAP as soon
as possible.

The Alabama FESOP program and the
Knox County FELOP program meet the
approval criteria specified in the June
28, 1989, Federal Register document
and in section 112(1)(5) of the Act.
Specific discussion of how Alabama’s

FESOP program meets the requirements
for Federal enforceability may be found
in the Federal Register document
approving Alabama’s FESOP program
for criteria pollutant purposes. See 59
FR 52947. Specific discussion of how
Knox County’s FELOP program meets
the requirements for Federal
enforceability may be found in the
Federal Register notice approving Knox
County’s FELOP program for criteria
pollutant purposes. See 59 FR 54523.

Regarding the statutory criteria of
section 112(1)(5) referred to above, EPA
believes that the Alabama FESOP
program and the Knox County FELOP
program contain adequate authority to
assure compliance with section 112
requirements because the third criterion
of the June 28, 1989, document is met,
that is, because the programs do not
allow for the waiver of any section 112
requirement. Sources that become minor
through a permit issued pursuant to this
program would still be required to meet
section 112 requirements applicable to
Nnon-major sources.

Regarding the requirement for
adequate resources, EPA believes that
Alabama and Knox County have
demonstrated that ADEM and KCDAPC
can provide for adequate resources to
support the administration of both
programs. EPA expects that resources
will continue to be adequate to
administer the Alabama FESOP program
and the Knox County FELOP program
since ADEM and KCDAPC have been
administering operating permit
programs for a number of years. EPA
will monitor the implementation of both
programs to ensure that adequate
resources are in fact available. EPA also
believes that the two programs provide
for an expeditious schedule for assuring
compliance with section 112
requirements. This program will be used
to allow a source to establish a
voluntary limit on PTE to avoid being
subject to a CAA requirement applicable
on a particular date. Nothing in either
of these programs would allow a source
to avoid or delay compliance with a
CAA requirement if it fails to obtain an
appropriate Federally enforceable limit
by the relevant deadline. Finally, EPA
believes it is consistent with the intent
of section 112 and the CAA for states to
provide a mechanism through which
sources may avoid classification as a
major source by obtaining a Federally
enforceable limit on PTE.

Final Action

In this action, EPA is approving the
use of Alabama’s FESOP program for the
issuance of FESOP for HAP regulated
under section 112 of the CAA. EPA is
also approving the use of Knox County’s
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FELOP program for the issuance of
FELOP for HAP regulated under section
112 of the CAA. EPA is publishing this
action without prior proposal because
the EPA views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective
September 22, 1995 unless within 30
days of its publication, adverse or
crtitcal comments are received. If EPA
receives such comments, this action will
be withdrawn before the effective date
by publishing a subsequent document
that will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective September 22, 1995.

Under section 307(b)(1) of the CAA,
42 U.S.C. 7607 (b)(1), petitions for
judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
September 22, 1995. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA, 42 U.S.C. 7607
(b)(2).) .

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated today does not

include a Federal mandate that may
result in estimated costs of $100 million
or more to State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Dated: June 23, 1995.
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 95-17615 Filed 7—-21-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5262-5]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Deletion of the Dakhue
Sanitary Landfill Superfund Site from
the National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Dakhue Sanitary Landfill site in
Minnesota from the National Priorities
List (NPL). The NPL is Appendix B of
40 CFR part 300 which is the National
Oil and Hazardous Substances
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Minnesota have
determined that all appropriate Fund-
financed responses under CERCLA have
been implemented and that no further
response by responsible parties is
appropriate. Moreover, EPA and the
State of Minnesota have determined that
remedial actions conducted at the site to

date remain protective of public health,
welfare, and the environment.

EFFECTIVE DATE: July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Gladys Beard at (312) 8867253,
Associate Remedial Project Manager,
Office of Superfund, U.S. EPA—Region
V, 77 West Jackson Blvd., Chicago, IL
60604. Information on the site is
available at the local information
repository located at: Cannon Falls
Public Library, 306 West Mill St.,
Cannon Falls, MN. Requests for
comprehensive copies of documents
should be directed formally to the
Regional Docket Office. The point of
contact for the Regional Docket Office is
Jan Pfundheller (H-7J), U.S. EPA,
Region V, 77 W. Jackson Blvd., Chicago,
IL 60604, (312) 353-5821.
SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is the Dakhue
Sanitary Landfill Site located in Cannon
Falls, Minnesota. A Notice of Intent to
Delete was published March 15, 1995
(60 FR 13944) for this site. The closing
date for comments on the Notice of
Intent to Delete was April 14, 1995. EPA
received comments and therefore a
Responsiveness Summary was prepared.
The Responsiveness Summary and
original comments are available in the
public information repositories.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede Agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 14, 1995.

Valdas V. Adamkus,
Regional Administrator, U.S. EPA, Region V.

40 CFR part 300 is amended as
follows:
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PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of appendix B to part 300
is amended by removing the Site “MN
..... Dakhue Sanitary Landfill,
Cannon Falls”.

[FR Doc. 95-18115 Filed 7-21-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 87

[GEN Docket No. 90-56; FCC 95-267]

Mobile-Satellite Service and
Aeronautical Telemetry

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this Second Report and
Order (Second R&O) the Commission
reallocates the 1525-1530 MHz band to
the mobile-satellite service (MSS) on a
primary basis for space-to-Earth
(downlink) transmissions. This action
will increase the efficiency of MSS
operations in the previously allocated
1530-1544 MHz band (downlink) and
the 1626.5-1645.5 MHz band (Earth-to-
space, or uplink) by equalizing the
amount of spectrum available in each
segment. This action implements a 1992
World Administrative Radio Conference
(WARC-92) spectrum allocation and
facilitates international coordination for
use of this spectrum.

EFFECTIVE DATE: August 23, 1995.

FOR FURTHER INFORMATION CONTACT:
Tom Mooring, Office of Engineering and
Technology, (202) 776-1620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
R&O in GEN Docket No. 90-56, adopted
June 26, 1995, and released July 6, 1995.
The complete Second R&O is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC., and also
may be purchased from the
Commission’s duplication contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington DC 20037.

Summary of Second R&O

1. In the First Report and Order, 58 FR
34920 (June 30, 1993), the Commission
allocated 14 megahertz of downlink
spectrum at 1530-1544 MHz and 19
megahertz of uplink spectrum at
1626.5-1645.5 MHz to the MSS on a co-
primary basis with the Maritime Mobile-
Satellite Service (MMSS). The
Commission also provided that MMSS
distress and safety communications
have priority access with real-time
preemptive capability throughout the
subject bands.

2. In the Further Notice of Proposed
Rule Making, 58 FR 34404 (June 25,
1993), the Commission proposed to
allocate five megahertz of spectrum at
1525-1530 MHz for MSS downlink use
on a primary basis. The Commission
indicated that this allocation would
permit enhanced efficiency of future
MSS operations in the 1.5/1.6 GHz
spectrum range (L-band) by equalizing
the amount of spectrum in the uplink
and downlink bands available for MSS
communications. Currently this
spectrum is part of the 1435-1530 MHz
band that is allocated to the mobile
service on a primary basis for
aeronautical telemetry. The Commission
tentatively concluded that it does not
appear to be technically feasible for
aeronautical telemetry and MSS to
operate in the 1525-1530 MHz band on
a co-primary basis, and therefore
proposed to reallocate this band on a
primary basis to the MSS only. The
Commission also proposed to permit
aeronautical telemetry in the band on a
secondary basis, with no grandfathering
of existing aeronautical telemetry users.

3. All parties submitting comments in
response to the Further Notice of
Proposed Rule Making support the
proposal to reallocate the 1525-1530
MHz band for MSS operations. In
addition, the issue of whether MMSS
distress and safety communications in
the 1525-1530 MHz band should have
priority access with real-time capability
was raised.

4. The Commission finds that the
reallocation of the 1525-1530 MHz band
to the MSS on a primary basis would
enhance the efficiency of satellite
operations in the L-band by equalizing
the amount of spectrum in the uplink
and downlink band segments available
for MMSS communications. The
Commission disagrees with the
argument that the 1525-1530 MHz band
should be subject to the priority access
and immediate availability requirements
for MMSS distress and safety
communications. The Commission is
unable to identify any domestic need for
additional global MMSS distress and

safety spectrum. The Commission
currently requires that MSS systems
monitor nearby MMSS systems so that
MMSS distress and safety
communications receive priority access
with real-time preemption in the
1626.5-1631.5 MHz and other bands.
However, since the Commission is not
licensing MMSS systems in the 1525—
1530 MHz band, it is not necessary to
extend this requirement to include the
1525-1530 MHz band.

5. The Commission also finds that the
existing primary allocation for
aeronautical telemetry in the 1525-1530
MHz band should be downgraded to a
secondary service so as not to inhibit
MSS operations. Since an MSS system
would serve essentially all of the nation
and aeronautical telemetry operations
tend to affect relatively large geographic
areas, the Commission believes that it
would not be practical for those services
to share the band on a co-primary basis.
Accordingly, the 1525-1530 MHz band
is allocated on a primary basis to the
MSS and on a secondary basis to the
mobile service for aeronautical
telemetry, and footnote US78 is
modified as set forth in the amendatory
text. Finally, the Commission expects
that the band will be in use by MSS
systems by the end of 1995. Therefore,
aeronautical telemetry users of the band
should be aware that they may have to
protect or receive interference from such
operations.

6. Several of the commenting parties
address issues of eligibility that were
not raised in the Further Notice of
Proposed Rule Making. The Commission
is not addressing these issues herein, as
they are outside the scope of this
proceeding. Licensing issues, including
eligibility standards and operating rules,
will be the subject of a new proceeding
that the Commission intends to initiate
in the near future.

7. Accordingly, It Is Ordered; That
Parts 2 and 87 of the Commission’s
Rules Are Amended as specified below,
effective August 23, 1995. It Is Further
Ordered; That the Request for
Clarification filed by Loral Qualcomm
Satellite Services, Inc. Is Granted to the
extent discussed above and Is Denied in
all other respects. This action is taken
pursuant to Sections 4(i), 7(a), 302,
303(c), 303(f), 303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
157(a), 302, 303(c), 303(f), 303(g), and
303(r).

List of Subjects
47 CFR Part 2
Radio.
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47 CFR Part 87

Communications equipment, Radio

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

Parts 2 and 87 of Title 47 of the Code
of Federal Regulations are amended as
follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read:

Authority: Sec. 4, 302, 303, and 307 of the
Communications Act of 1934, as amended,
47 U.S.C. Sections 154, 302, 303, and 307,
unless otherwise noted.

2. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

a. In columns (4) through (7) of the
1435-1530 MHz band, divide the 1435—-
1530 MHz band into two new smaller
bands, the 1435-1525 MHz band and
the 1525-1530 MHz band, to read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *

International table

United States table

FCC use designators

Region 1-alloca- Region 2-alloca- Region 3-alloca- Government Non-Government Rule part(s) Special-use fre-
tion MHz tion MHz tion MHz Allocation MHz Allocation MHz quencies
1) 2 (©)] 4 (5) (6) ]
* * * * * * *
1435-1525 .......... 1435-1525 .cocoees e
MOBILE (aero- MOBILE (aero- AVIATION (87) ....
nautical telem- nautical telem-
etry). etry).
722 US78 ............ 722 UST8 ot e
1525-1530 ........... 1525-1530 .......... 1525-1530 .......... 1525-1530 .......... 1525-1530 .......... SATELLITE COM-
SPACE OPER- SPACE OPER- SPACE OPER- MOBILE-SAT- MOBILE-SAT- MUNICATION
ATION (space- ATION (space- ATION (space- ELLITE (space- ELLITE (space- (25).
to-Earth). to-Earth). to-Earth). to-Earth). to-Earth). Aviation (87).
FIXED ..ccoovvvnrene. MOBILE-SAT- FIXED ....cocevvvenee. Mobile (aeronauti- Mobile (aeronauti-
MARITIME MO- ELLITE (space- MOBILE-SAT- cal telemetry). cal telemetry).
BILE-SAT- to-Earth). ELLITE (space-
ELLITE (space- Earth Exploration- to-Earth).
to-Earth). Satellite. Earth Exploration-
Land Mobile-Sat- Fixed ....ocoovvevnnnn. Satellite.
ellite (space-to-  Mobile 723 ........... Mobile 723 724 ...
Earth) 726B.
Earth Exploration-
Satellite.
Mobile except
aeronautical
mobile 724.
722 723B 725 722 723A 726A 722 726A 726D ... 722 726A US78 ... 722 726A UST78.
726A 726D. 726D.
* * * * * * *

b. Footnote US78 is revised to read as
follows:

United States (US) Footnotes

* * * * *

US78 In the mobile service, the
frequencies between 1435 and 1535
MHz will be assigned for aeronautical
telemetry and associated telecommand
operations for flight testing of manned
or unmanned aircraft and missiles, or
their major components. Permissible
usage includes telemetry associated
with launching and reentry into the
earth’s atmosphere as well as any
incidental orbiting prior to reentry of
manned objects undergoing flight tests.
The following frequencies are shared
with flight telemetry mobile stations:
1444.5, 1453.5, 1501.5, 1515.5, 1535.5
and 1525.5 MHz.

* * * * *

PART 87—AVIATION SERVICES

1. The authority citation in Part 87
continues to read:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303, unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 10811105, as amended; 47
U.S.C. 151-156, 301-609.

2. Section 87.187(p) is revised to read
as follows:

§87.187 Frequencies

* * * * *

(p) The frequency band 1435.1525
MHZz is available on a primary basis and
the 1525-1535 MHz is available on a
secondary basis for telemetry and
telecommand associated with the flight
testing of aircraft, missiles, or related
major components. This includes
launching into space, reentry into the

earth’s atmosphere and incidental
orbiting prior to reentry. The following
frequencies are shared with flight
telemetry mobile stations: 1444.5,
1453.5, 1501.5, 1515.5, 1524.5 and
1525.5 MHz. See §87.303(d).

Note: Aeronautical telemetry operations
must protect mobile-satellite operations in
the 1525-2535 MHz band and maritime
mobile-satellite operations in the 1530-1535
MHz band.

* * * * *

3. Paragraphs (d)(1) and (d)(2) of
§87.303 are revised to read as follows:

§87.303 Frequencies.

* * * * *

(d)(1) Frequencies in the bands 1435-
1525 MHz and 2310-2390 MHz are
assigned primarily for telemetry and
telecommand operations associated
with the flight testing of manned or
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unmanned aircraft and missiles, or their
major components. The band 1525-1535
MHz is also available for these purposes
on a secondary basis. Permissible uses
of these bands include telemetry and
telecommand transmissions associated
with the launching and reentry into the
earth’s atmosphere as well as any
incidental orbiting prior to reentry of
manned or unmanned objects
undergoing flight tests. In the 1435—
1530 MHz band, the following
frequencies are shared with flight
telemetry mobile stations: 1444.5,
1453.5, 1501.5, 1515.5, 1524.5 and
1525.5 MHz. In the 2310-2390 MHz
band, the following frequencies may be
assigned on a co-equal basis for
telemetry and associated telecommand
operations in fully operational or
expendable and re-usable launch
vehicles whether or not such operations
involve flight testing: 2312.5, 2332.5
2352.5, 2364.5, 2370.5 and 2382.5 MHz.
In 2310-2390 MHz band, all other
telemetry and telecommand uses are
secondary.

Note: Aeronautical telemetry operations
must protect mobile-satellite operations in
the 1525-1535 MHz band and maritime
mobile-satellite operations in the 1530-1535
MHz band.

(2) The authorized bandwidths for
stations operating in the bands 1435.0—
1525.0 MHz, 1525.0-1535.0 MHz and
2310.0-2390.0 MHz are normally 1, 3 or
5 MHz. Applications for greater
bandwidths will be considered in
accordance with the provisions of
§87.135. Each assignment will be
centered on a frequency between 1435.5
MHz and 1534.5 MHz or between
2310.5 MHz and 2389.5 MHz, with 1

MHz channel spacing.
* * * * *

[FR Doc. 95-17509 Filed 7-21-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 76
[MM Docket No. 92-264, FCC 95-21]

Cable Television

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: The Commission amends the
cable television rules by permitting
cable television operators to acquire
satellite master antenna television
(SMATV) systems within the cable
television operator’s service area so long
as any SMATYV system owned by a cable
television operator within the operator’s
cable franchise area is operated in

accordance with the terms and
conditions of the local cable franchise
agreement governing the cable
television system. The Commission
found that the prior rule which
prohibited such acquisitions was
inconsistent with the statutory
provisions of section 11 of the Cable
Television Consumer Protection and
Competition Act of 1992 (1992 Cable
Act). The Commission also affirms the
regulatory framework implementing
section 13 of the 1992 Cable Act that
established a three-year holding
requirement for cable systems and
concludes, based on its experience with
requests for waiver of the holding
period, that such waiver requests
generally will be looked on favorably
unless the request raises serious
concerns on its face or any objections to
grant of the waiver provide evidence of
other public interest bases for concern.
EFFECTIVE DATE: August 23, 1995.

FOR FURTHER INFORMATION CONTACT:
Rebecca Dorch, Cable Services Bureau,
(202) 416-0800.

SUPPLEMENTARY INFORMATION: In the
Memorandum Opinion and Order on
Reconsideration of the First Report and
Order (MO&O) in MM Docket No. 92—
264, adopted January 12, 1995 and
released January 30, 1995, the
Commission acts on petitions for
reconsideration of the First Report and
Order (FR&O) in MM Docket No. 92—
264, Implementation of Sections 11 and
13 of the 1992 Cable Act (Horizontal
and Vertical Ownership Limits, Cross-
Ownership & Anti-Trafficking
Provision), 8 FCC Rcd 6828 (1993), 58
FR 42013, August 6, 1993. All
significant comments in the petitions for
reconsideration are considered and
analyzed in light of the Commission’s
statutory directives. The Commission
adopts revisions to the rules which, to
the extent possible, minimize the
regulatory burdens placed on entities
covered by the ownership and anti-
trafficking provisions of the 1992 Cable
Act and which aim to reduce
unnecessary regulatory restrictions and
promote competition within the
multichannel video distribution
marketplace.

The complete text of the MO&O is
available for inspection and copying
during normal business hours in the
FCC Reference Center (room 239), 1919
M Street NW., Washington, DC, and also
may be purchased from the
Commission’s copy contractor,
International Transcription Service, at
(202) 857-3800, 2100 M Street NW.,
Suite 140, Washington, DC 20037.

Regulatory Flexibility Act: No
significant impact.

Synopsis of the Memorandum Opinion
and Order on Reconsideration of the
First Report and Order

1. In this MO&O the Commission
addresses petitions for reconsideration
of the FR&O in this proceeding, 58 FR
42013, August 6, 1993, in which it
adopted rules implementing the cross-
ownership and anti-trafficking
provisions of Sections 11 and 13 of the
1992 Cable Act. In the FR&O, the
Commission adopted a rule that
prohibited cable system operators from
acquiring satellite master antenna
television (“SMATV”") systems within
their actual service areas. On
reconsideration, the Commission finds
that such a prohibition is inconsistent
with the statutory provision upon which
it was based. Consequently, the
Commission revises that part of the
rules that govern cable operators’
ownership of SMATV systems within
their franchise areas. The Commission
believes its analysis and determination
to revise the ownership rules adopted in
the FR&O more accurately reflects the
intent of Congress and comports with
the meaning of Section 613(a)(2) of the
Communications Act of 1934, as
amended by the 1992 Cable Act (the
“Communications Act”). The
Commission further affirms its decision
in the FR&O to adopt a regulatory
framework implementing the anti-
trafficking provision of Section 13 of the
1992 Cable Act, finding that the rules
fulfill Congress’ mandate and are
consistent with the goal of promoting
competition in the multichannel video
marketplace. The Commission takes the
opportunity, however, to clarify the
manner in which those rules apply to
various transactions.

2. Section 11(a) of the 1992 Cable Act
amended the Communications Act by
adding an ownership provision
restricting multichannel multipoint
distribution service (*“MMDS”’) and
SMATYV ownership interests by cable
operators. That provision, now Section
613(a)(2) of the Communications Act,
prohibits a cable operator from holding
a license for MMDS, or from offering
SMATYV service that is separate and
apart from any franchised cable service,
in any portion of the franchise area
served by that cable operator’s cable
system. It grandfathers all such service
in existence as of the date of enactment
of the 1992 Cable Act, and authorizes
the Commission to waive the
requirements of the provision to the
extent necessary to ensure that all
significant portions of a franchise area
are able to obtain video programming.

3. Section 13 of the 1992 Cable Act
amended the Communications Act by
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establishing a three-year holding
requirement for cable systems (the
“anti-trafficking provision”). That
provision, now Section 617 of the
Communication Act, restricts the ability
of a cable operator to sell or otherwise
to transfer ownership in a cable system
within thirty-six months following
either the acquisition or initial
construction of the system by such
operator. It also delineates specific
exceptions to the general rule and
provides waiver authority to the
Commission.

4. In this MO&O the Commission
addresses the various petitions for
reconsideration and/or clarification,
oppositions and replies filed with
respect to the FR&O and the rules
adopted therein to implement the
ownership and anti-trafficking
provisions of the 1992 Cable Act. The
Commission clarifies and modifies the
regulations adopted in the FR&O in
several respects. These modifications
are in furtherance of the statutory
objectives of the 1992 Cable Act, and are
consistent with an intent to eliminate
artificial regulatory barriers to
competitive and efficient delivery of
multichannel programming services to
the American public. In addition to
responding to the parties’ petitions, the
Commission clarifies several matters
that have arisen during the course of its
administration of those regulations.

5. First, with respect to the SMATV
ownership rules, the Commission
removes the prohibition against cable
operators’ acquisitions of SMATV
systems within their actual service areas
based upon a revised interpretation of
the language of Section 11(a) of the 1992
Cable Act. Second, the Commission
affirms that any SMATYV system owned
by a cable operator within the operator’s
franchise area must be operated in
accordance with the terms and
conditions of the local franchise
agreement. The Commission concludes
that the revised rules are more fully
supported by the statute and
Congressional statements of intent than
were the rules adopted in the FR&O.
The Commission further finds, based on
the record, that the policy of promoting
competition to traditional coaxial cable
systems is at least as well served, if not
better served, by the revisions.

6. With respect to anti-trafficking, the
Commission first affirms the
Commission’s rules regarding action by
franchise authorities on requests for
approval of transfers or assignments of
cable systems that have been held for
three or more years. Second, the
Commission clarifies certain aspects of
FCC Form 394. Third, the Commission
clarifies that a franchise authority may

require approval of cable system
transfers or assignments if so required
by state or local law. Fourth, the
Commission clarifies that the holding
period does not recommence upon the
consummation of a transaction that is
exempt from the statutory three-year
holding period. Fifth, the Commission
clarifies certain aspects of calculating
the holding period. Sixth, the
Commission affirms the decision to
grant a blanket waiver of the anti-
trafficking rules to small systems.
Finally, based on experience with
waiver requests, the Commission
concludes that it will generally look
favorably on requests for waiver of the
anti-trafficking rules unless the request
raises serious concerns on its face or any
objections received to grant of the
waiver provide evidence of other public
interest bases for concern.

7. The Commission first considers the
statutory SMATYV ownership
restrictions. The Commission notes that
SMATYV systems (also known as
“private cable systems”’) are
multichannel video programming
distribution systems are serve
residential, multiple-dwelling units
(““MDUs™"), and various other buildings
and complexes, that a SMATV system
typically offers the same type of
programming as a cable system, and that
the operation of a SMATV system
largely resembles that of a cable
system—a satellite dish receives the
programming signals, equipment
processes the signals, and wires
distribute the programming to
individual dwelling units—with the
primary difference between the two
being that a SMATYV system typically is
an unfranchised, stand-alone system
that serves a single building or complex,
or a small number of buildings or
complexes in relatively close proximity
to each other. The Commission also
notes that a SMATYV system is defined
under the Communications Act by
means of an exception to the definition
of a cable system: the term *‘cable
system’ means a facility, consisting of
a set of closed transmission paths and
associated signal generation, reception,
and control equipment * * * but such
term does not include * * * (B) a
facility that serves only subscribers in 1
or more multiple unit dwellings under
common ownership, control, or
management, unless such facility or
facilities uses any public right-of-way;
* * * Therefore, the Commission states
that a SMATYV system is different from
a cable system only in that it does not
use ‘“‘closed transmission paths” to (a)
serve buildings that are not commonly

owned, controlled, or managed; or (b)
use a public right-of-way.

8. The Commission notes that the
distinction between a SMATYV system
and a cable system is based on the
limited manner in which a SMATV
system provides its services: that when
the service is no longer so limited, the
SMATYV system ceases to be eligible for
the statutory exception and becomes a
cable system. The Commission notes
that if a system’s lines interconnect
separately owned and managed
buildings or if the system’s lines use
public rights of way, the system is a
cable system for purposes of the
Communications Act. The Commission
states that closed transmission path
interconnection of a cable system and a
SMATYV system will, therefore, cause
the SMATYV system to become a part of
the cable system.

9. Noting the prohibition in the
statute that makes it “‘unlawful for a
cable operator * * * to offer satellite
master antenna television service
separate and apart from any franchised
cable service, in any portion of the
franchise area served by that cable
operator’s cable system, “‘the
Commission observes that the FR&O
interpreted this provision as restricting
franchised cable operators from
acquiring existing SMATYV systems
within their actual service areas, but not
prohibiting all SMATV-cable cross-
ownership within cable operators’
actual service areas. In particular, the
Commission had previously determined
that cable operators are permitted to
construct stand-alone or integrated
SMATYV systems in their actual service
areas, provided such SMATYV service is
offered in accordance with the terms
and conditions of agreements with the
local franchise authorities; that common
ownership of a SMATV system that
itself qualifies as a ““cable system under
Section 602(7)(B) of the
Communications Act and a separate
stand-alone SMATYV system’ would also
be permitted; that a cable operator is
permitted to acquire, or build, a stand-
alone SMATYV system located in the
unserved portions of the franchise area,
provided such cable-owned SMATV
system is operated in accordance with
the terms and conditions of the cable
franchise agreement; but that a cable
operator would not be allowed to
acquire existing SMATYV facilities
within the cable operator’s actual
service area for the purpose of providing
cable service. In reaching this
conclusion the Commission concluded
that allowing cable operators to acquire
existing SMATYV facilities would
undermine competition between cable
operators and SMATYV providers,
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reinforce existing cable monopolies, and
reduce competitive opportunities for
SMATYV providers within the cable
service area.

10. The Commission reviews the
arguments and positions of the
petitioners for reconsideration,
including those that argue that it was an
error to prohibit cable operators from
acquiring existing SMATYV systems
within their service areas. The
Commission decides to modify the rules
based upon a revised analysis of the
language of Section 613(a)(2) and the
Congressional intent underlying that
provision. The Commission notes that
the modified rules are consistent with
the diversity and competitive
considerations associated with the
statutory ownership restriction. The
Commission concludes that the
statutory language means that cable
operator may not offer SMATYV service
anywhere in its franchised service area
unless such service is offered together
with or as part of the cable service
provided pursuant to its local cable
franchise agreement. In other words, if
a cable operator offers SMATYV service
to subscribers within its franchised
service area, it must offer this otherwise
unregulated multichannel video
programming service to those
subscribers pursuant to the same terms
and conditions upon which the
regulated cable television service is
offered to subscribers within that same
franchise. Thus, cable operators may not
use facilities that meet the statutorily-
created SMATYV exception to the
definition of a cable system to provide
multichannel video programming
service that does not comply with
franchise obligations or the
Commission’s rules.

11. The Commission declines to adopt
an interpretation of the statutory
language that suggests that the statute
requires the physical interconnection of
commonly-owned cable systems and
facilities that would otherwise qualify
for the SMATYV exception. Rather, the
Commission concludes that the
statutory “‘separate and apart” language
refers to the service, not the delivery
system, and are used to limit cable
operators’ ability to offer the
unregulated SMATYV service.
Accordingly, the Commission states its
belief that the statutory language
requires cable operators to comply with
all franchise requirements in their
delivery of multichannel video
programming without regard to whether
any part of the facilities used might
qualify as a SMATYV system.

12. The Commission reviews the
legislative history and concludes that in
the context of the SMATYV provision,

Congress was unconcerned with the
manner in which SMATYV systems are
obtained by cable operators and was
mostly concerned with the manner in
which such service is “offered” to
subscribers in the cable operator’s
franchised service area; i.e., “‘separate
and apart from any franchised cable
service.” Accordingly, on further
analysis the Commission concludes that
revising the rule to eliminate the
regulatory distinction between the
acquisition and construction of SMATV
systems accurately and appropriately
interprets the statutory provision. The
Commission further explains its belief
that the revisions more closely comport
with Congressional intent in enacting
the SMATYV ownership restriction.

13. The Commission also explains its
belief that Congress’s intent to preclude
franchised cable operators from owning
SMATYV services in their franchise areas
was not directed at the technology
involved but rather at prohibiting cable
operators from using the SMATV
exception to offer service that does not
comply with federal law and franchise
obligations. The Commission notes that
its interpretation ensures competitive
opportunities for SMATYV operators and
is consistent with the interpretation
proffered in the FR&O where it also
required cable operators to comply with
the terms and conditions of their
franchise agreements if they offered
multichannel video programming
services through SMATYV facilities in
the unserved portions of their service
areas. The Commission further believes
that the revisions are consistent with the
overall policy goals of the 1992 Cable
Act.

14. The Commission finds that the
record contains insufficient evidence on
which to base an economic analysis as
to the workings of the SMATV
marketplace and on which to conclude
with any degree of certainty that either
the rule adopted in the FR&O or the
revision would have particular
economic consequences. Nevertheless,
the Commission notes that the
availability of capital necessary to
construct a SMATYV system is often
dependent on the availability of exit
strategies, and in particular on the
ability to recoup sunk costs by being
able to sell to a locally-franchised cable
operator when that operator is the only
potential buyer and that the revision
would eliminate that constraint and
level the competitive field for initial
entry.

15. Accordingly, the Commission
reconsiders the decision in the FR&O
that cable operators may not acquire
SMATYV systems located within their
service areas, and in this MO&O,

modifies the rules by permitting cable
operators to purchase SMATYV systems
located within their franchise areas,
provided they operate such systems in
accordance with the terms and
conditions of their local franchise
agreements. By this action the
Commission notes that it eliminates the
regulatory distinction drawn in the
FR&O accorded disparate regulatory
treatment based upon distinctions
between the construction and
acquisition of SMATYV systems. The
Commission concludes that the revised
rule is more consistent with and more
accurately and appropriately interprets
the language of Section 613(a)(2) than
the rule adopted in the First Report &
Order.

16. The Commission next addresses
cable operators’ use of SMATYV facilities
within their franchise areas and rejects
arguments that it lacks authority to
require franchised cable operators to
operate SMATYV systems under their
ownership, control or management
within their franchise areas in
accordance with their franchise
obligations, that there are no public
policy reasons for requiring cable
operators to operate SMATV systems in
accordance with their franchise
obligations, and that the economies of
providing SMATYV service in an MDU
are sufficiently different from those
involved in providing franchise-wide
cable service that a cable operator
acquiring a cable system should not be
required to operate the SMATYV system
in accordance with its franchise
agreement requirements. The
Commission notes that the decision to
permit cable operators to acquire
SMATYV facilities within their service
areas renders moot concerns regarding
conveyances of access contracts and
distribution facilities. The Commission
further notes that in two separate
Erratum to the FR&O the Mass Media
Bureau corrected the relevant MMDS-
cable and SMATV-cable cross-
ownership rules to grandfather
authorized combinations in existence as
of October 5, 1992, as required by the
statute. The Commission declines to
also grandfather arrangements between
private parties that were merely agreed
to prior to December 4, 1992.

17. The Commission next addresses
the anti-trafficking rules. Section 617 of
the Communications Act establishes a
three-year holding requirement for cable
systems that, with certain exceptions,
restricts the ability of a cable operator to
sell or otherwise transfer ownership in
a cable system within a thirty-six month
period following either the acquisition
or initial construction of the system.
The statute expressly exempts from the
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restriction: (1) any transfer of ownership
interest in any cable system which is
not subject to Federal income tax
liability; (2) any sale required by
operation of any law or any act of any
Federal agency, any State or political
subdivision thereof, or any franchising
authority; and (3) any sale, assignment,
or transfer, to one or more purchasers,
assignees, or transfees controlled by,
controlling, or under common control
with, the seller, assignor, or transferor.
Section 617 also authorizes the
Commission to grant waivers in cases of
default, foreclosure or other financial
distress, and on a case-by-case basis
where a waiver serves the public
interest; provides that certain
subsequent transfers of systems are not
subject to the holding requirement; and
imposes a 120-day time limit on local
franchise authority action on a request
for approval of a transfer of a cable
system held for three or more years.

18. The Commission reviews the
conclusions drawn and the rules
adopted in the FR&O that: (a)
Implemented the statutory anti-
trafficking provision; (b) delineated
specific instances where waiver requests
will be favorably reviewed; and (c)
instituted a blanket waiver for small
systems. The Commission notes that in
the FR&O it concluded that
Congressional intent underlying the
anti-trafficking provision was to restrict
profiteering transactions and other
transfers that are likely to adversely
affect cable rates or service in the local
franchise area, but not to inhibit
investment in the cable industry or
delay or disrupt legitimate cable
transactions. In this MO&O the
Commission recognizes that the use of
the term “profiteering” is a misnomer in
the context of anti-trafficking because
the underlying concern is over
speculative purchases and sales of cable
systems made for the purpose of
realizing quick profits from increases in
values, which could overburden
systems with debt and thereby lead to
higher rates and reduced services for
subscribers.

19. The Commission affirms the rules
that provide local franchise authorities
a 120-day period for review of transfer
requests for cable systems held for three
years and rejects arguments that the
statute does not limit the information a
franchising authority may require a
cable operator to submit in connection
with a request for approval of a sale or
transfer, that the rules impermissible
limit the amount and type of
information the local franchise authority
may obtain from the cable operator and
the duration of local franchising
authorities’ power to disapprove cable

system transfers, and that the 120-day
period not commerce until the cable
operator is affirmatively advised that the
franchise authority has received all
information it seeks. The Commission
notes that the rules provide that the
franchise authority shall have 120 days
from the submission of a completed FCC
Form 394 and any additional
information required by the terms of the
franchise agreement or applicable state
or local law, to act upon the waiver
request. Thus, the cable operator is on
notice that information requirements
may exist in three locations and that the
submission of all such information is
necessary for the franchise authority to
be bound by the 120-day time period.
To the extent the local franchise
authority seeks additional information,
as stated in the FR&O, cable operators
are required to respond promptly by
completely and accurately submitting
all information reasonably requested by
the franchise authority. The
Commission believes that Congress
sought to provide a degree of regulatory
certainty to cable operators when it
established the 120-day time period for
franchise authority action on transfer
requests pertaining to cable systems
held for three or more years. The
Commission also believes that
submission of the information required
by FCC Form 394, the franchise
agreement and state or local law, is
sufficient to commence the 120-day
time period for local franchise authority
action on the request. The Commission
states that this conclusion provides a
degree of certainty to the parties,
comports with the legislative history
and is consistent with our rulings with
respect to franchise authority action on
rate regulation matters.

20. The Commission rejects requests
to revise FCC Form 394, but clarifies
that transferees and assignees
responding to the inquiry regarding
their legal qualifications, in particular
Question 5 of Section Il pertaining to
adverse findings or actions by courts
and administrative bodies, should be
guided by the charter qualification
policy statements adopted by the
Commission in 1986 and 1990. The
Commission also clarifies that Form 394
is to be used to apply for franchise
authority approval to assign or transfer
control of a cable system owned for
three or more years: it is not intended
for use by a cable operator seeking local
franchise authority approval of an
assignment or transfer of a cable system
held for less than three years.

21. The Commission acknowledges
that franchise authorities’ right to
review transfer requests may arise from
state or local law or ordinance and

where local or state law requires
franchise authority approval of cable
system transfers or assignments, local
franchise authorities may require cable
operators to obtain their approval,
regardless of whether the franchise
agreement so requires. The Commission
rejects a suggestion that certifications of
compliance with the anti-trafficking
rules should be filed with the
Commission rather than the local
franchise authority. The Commission
affirms its prior determination to vest
primary responsibility for enforcement
of the statutory anti-trafficking
provision with local authorities and
reiterates that cable operators are
obligated to submit anti-trafficking
certifications to the local franchise
authorities for all proposed transfers,
assignments or sales of cable systems.
The Commission also clarifies that if
local franchise authority approval of an
assignment or transfer of a cable system
is not required and the system has been
held for three or more years, the cable
operator is not required to use FCC
Form 394 solely for purposes of
submission of the anti-trafficking
certification. Rather, in that
circumstance, the cable operator may
submit its certification of compliance
with the anti-trafficking provision as a
separate document.

22. The Commission also clarifies that
the three-year holding period does not
commence anew when the transaction
involves the transfer of a cable system
that qualifies for one of the three
exemptions. The Commission believes
that no sound basis exists to require a
new three-year holding period to begin
after every pro forma transfer because a
pro forma transfer is, by its terms, not
a substantial change of control and such
transactions do not raise the specter of
speculation or exploitation of short-term
ownership that concerned Congress
when it adopted the anti-trafficking
provision. Moreover, imposing a new
holding period every time pro forma
restructuring occurs would impose
unnecessary burdens on the cable
industry without providing any
commensurate benefits. The
Commission believes that unnecessarily
costly and burdensome obligations
would be imposed on those persons
who acquire cable systems through
involuntary transfer procedures if it
were to require them to hold those
systems for three years, or to obtain
waivers of the statutory three-year
holding period in order to sell those
systems. With respect to tax exempt
transactions, the Commission believes
that applying the exemption to systems
acquired pursuant to a tax exempt
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transaction is consistent with Congress’
intent regarding treatment of such
transactions and notes that it sees no
compelling basis to insist that such
transactions be treated differently than
pro forma and involuntary transfer
transactions.

23. The Commission declines to
reconsider its decision to provide
favorable treatment to MSO waiver
requests, but clarifies two aspects of the
MSO transfer rules. Section 617(b) of
the Communications Act provides that
in the case of MSO transfers, if the terms
of the sale require the buyer to
subsequently transfer ownership of one
or more such systems to one or more
third parties, such transfers shall be
considered a part of the initial
transaction. The implementing rules
specify that in order to qualify as part
of the initial transaction, a request for
approval of the subsequent transfer
must be filed with the local franchise
authority within ninety days of the
closing date of the original transfer and
the closing date of the subsequent
transfer must be no later than ninety
days following the grant of the transfer
approval by the local franchise
authority. If local franchise approval is
not required, the rules specify that the
subsequent transfer must be completed
within 180 days of the date of the
closing of the original transaction in
order to qualify as part of the original
transaction. The rules do not address
the situation where the subsequent
transfer involves multiple systems with
differing franchise approval
requirements. The Commission thus
concludes that where a subsequent
transfer involves both systems that
require franchise approval and systems
that do not, the original transferee must
complete the subsequent transfers of all
affected systems within 90 days of the
date the last system involved receives
franchise authority approval of the
transfer.

24. The Commission also clarifies that
the three-year holding period does not
begin anew when the system extends
lines into existing or new communities,
or when the system integrates
previously separate communities
through line extension. The
Commission believes this clarification
renders the rules neutral as to system
upgrades, and permits expansion and
deployment of new technologies
without potentially adverse regulatory
consequences.

25. The Commission declines to
revise its blanket waiver of the three-
year holding requirement for small
systems at this time, concluding that the
decision in the FR&O that weighed and
assessed costs and benefits was

precisely the type of consideration of
the public interest required under the
Commission’s waiver authority under
the Communications Act.

26. Finally, the Commission notes
that its experience to date with requests
for waiver of the anti-trafficking rules
has demonstrated that systems owned
less than three years are not being
transferred or assigned purely for
purposes of quick economic gain.
Rather, those waiver requests have been
premised upon proposed transfers
involving bankruptcy, systems barely
over the subscriber limit established for
the small system blanket waiver, a
system with no change in de facto
control and systems qualifying for
treatment under our MSO transfer rules.
The Commission believes that it is
appropriate, after one year of strictly
scrutinizing waiver requests, to revise
its approach to waiver requests. Thus,
the Commission announces that it
generally will look favorably on waiver
requests unless the transaction raises
serious concerns on its face or any
objections we receive to grant of the
waiver provide other public interest
bases for concern.

27. Accordingly, the Commission: (1)
denies in part and grants in part the
petitions for reconsideration of the
FR&O filed by Wireless Cable
Association International, Inc. (“WCA”),
Multivision Cable TV Corp. and
Providence Journal Company
(““Multivision’’), Time Warner
Entertainment Company, L.P. (“Time
Warner”), National Association of
Telecommunications Officers and
Advisors, the National League of Cities,
the United States Conference of Mayors,
and the National Association of
Counties (collectively referred to as
“NATOA"), Oklahoma Western
Telephone Company (‘*“Oklahoma
Western”), National Private Cable
Association, MSE Cable Systems, Cable
Plus and Metropolitan Satellite
(collectively referred to as “NPCA™); (2)
adopts the MO&O; and (3) amends
Section 76.501 and 76.502 of its rules.

List of Subjects in 47 CFR Part 76

Cable television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

47 CFR, Part 76, is amended as
follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 88152, 153, 154, 301,
303, 307, 308, 309, 532, 535, 542, 543, 552,
554.

2. Section 76.501 is amended by
revising paragraphs (d) and (e); adding
paragraph (f); transferring Notes 1
through 4 following paragraph (b) to the
end of the section and adding Note 5 to
read as follows:

§76.501 Cross-ownership.

* * * * *

(d) No cable operator shall offer
satellite master antenna television
service (““SMATV"), as that service is
defined in §76.5(a)(2), separate and
apart from any franchised cable service
in any portion of the franchise area
served by that cable operator’s cable
system, either directly or indirectly
through an affiliate owned, operated,
controlled, or under common control
with the cable operator.

(e) (1) A cable operator may directly
or indirectly, through an affiliate
owned, operated, controlled by, or
under common control with the cable
operator, offer SMATYV service within
its franchise area if the cable operator’s
SMATYV system was owned, operated,
controlled by or under common control
with the cable operator as of October 5,
1992.

(2) A cable operator may directly or
indirectly, through an affiliate owned,
operated, controlled by, or under
common control with the cable
operator, offer service within its
franchise area through SMATV
facilities, provided such service is
offered in accordance with the terms
and conditions of a cable franchise
agreement.

(f) The Commission will entertain
requests to waive the restrictions in
paragraphs (d) and (e) of this section
when necessary to ensure that all
significant portions of the franchise area
are able to obtain multichannel video
service. Such waiver requests should be
filed in accordance with the special
relief procedures set forth in § 76.7.

Note 1: * * *
* * * * *

Note 5: In applying the provisions of
paragraphs (d) and (e) of this section, control
and an attributable ownership interest shall
be defined by reference to the definitions
contained in Notes 1 through 4, provided
however, that:

(a) The single majority shareholder
provisions of Note 2(b) and the limited
partner insulation provisions of Note 2(g)
shall not apply; and

(b) The provisions of Note 2(a) regarding
five (5) percent interests shall include all
voting or nonvoting stock or limited
partnership equity interests of five (5)
percent or more.
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3. Section 76.502 is revised to read as
follows:

§76.502 Three-year holding requirement.
(a) Except as otherwise provided in

this section, no cable operator may sell,
assign, or otherwise transfer controlling
ownership of a cable system within a
three-year period following either the
acquisition or initial construction of
such cable system by such cable
operator.

(b) For initially constructed cable
systems, the three-year holding period
shall be measured from the date on
which service is activated to the
system’s first subscriber through the
proposed effective date of the closing of
the transaction assigning or transferring
control of the cable system. The holding
period for acquired systems shall be
measured from the effective date of the
closing of the transaction in which
control of the cable system was acquired
through the proposed effective date of
the closing of the transaction assigning
or transferring control of such cable
system.

(c) A cable operator who seeks to
assign or transfer control of a cable
system is required to certify to the local
franchise authority that the proposed
assignment or transfer of control of such
cable system will not violate the three-
year holding requirement. Such
certification shall be submitted to the
franchise authority at the time the cable
operator submits a request for transfer
approval to the local franchise
authority. If local transfer approval is
not required by the terms of the
franchise agreement, certification of
compliance with the three-year holding
requirement must be submitted to the
franchise authority no later than 30 days
in advance of the proposed closing
dated of the transfer or assignment.

(1) Receipt by the local franchise
authority of a certification containing a
description of the transaction and
indicating that the cable system has
been owned for three or more years, or
that the transferor has obtained or is
seeking a waiver from the Commission,
or that the transaction is otherwise
exempt under this section, shall create
a presumption that the proposed
assignment or transfer of the cable
system will comply with the three-year
holding requirement.

(2) A franchise authority that
guestions the accuracy of a certification
filed pursuant to this section must
notify the cable operator within 30 days
of the filing of such certification, or
such certification shall be deemed
accepted, unless the cable operator has
failed to provide any additional
information reasonable requested by the

franchise authority within 10 days of
such request.

(d) If an assignment or transfer of
control involves multiple systems and
the terms of the transaction require the
buyer to subsequently transfer or assign
one or more such systems to one or
more third parties, such subsequent
transfers shall be considered part of the
original transaction for purposes of
measuring the three-year holding
period.

(1) In order to qualify as part of the
original transaction, a request for
approval of the subsequent transfer
must be filed with the local franchise
authority within 90 days of the closing
date of the original transfer and the
closing date of the subsequent transfer
must be no later than 90 days following
the grant of transfer approval by the
local franchise authority.

(2) If local transfer approval is not
required by the terms of the cable
franchise agreement, then a subsequent
transfer must be completed within 180
days of the date of the closing of the
original transaction in order to qualify
as part of the original transaction.

(3) If a subsequent transfer involves
transfers of multiple systems to the
same party, at least one of which
requires local transfer approval and at
least one of which does not require local
transfer approval, the subsequent
transfer must then be closed within 90
days of the date the last system involved
in the subsequent transfer receives
franchise authority approval of the
transfer.

(e) Paragraph (a) of this section shall
not apply to:

(1) Any assignment or transfer of
control of a cable system that is not
subject to Federal income tax liability
under the Federal Income Tax Code;

(2) Any assignment or transfer of
control of a cable system required by
operation of law or by any act, order or
decree of any Federal agency, any State
or political subdivision thereof or any
franchising authority;

(3) Any assignment or transfer of
control to one or more purchasers,
assignees or transferees controlled by,
controlling, or under common control
with, the seller, assignor or transferor.

(f) Paragraph (a) of this section shall
not apply to any assignment or transfer
of a cable system subject to paragraph
(e) of this section.

(9) The Commission will consider
requests for waivers from the three-year
holding requirement and, consistent
with the public interest, will grant
waivers in appropriate cases of default,
foreclosure and financial distress.
Waiver requests under this section
should be filed in accordance with the

special relief procedures set forth in
§76.7. Waivers granted by the
Commission will not become effective,
however, unless local franchise
authority approval of a transfer is
obtained when such approval is
required by the terms of the franchise
agreement or state or local law.

(1) The Commission will look
favorably upon waiver requests
involving multiple system operators or
transfers of multiple systems if at least
two-thirds of the subscribers of the
system being transferred are served by
systems owned by the cable operator for
three-years or more.

(2) Conditioned upon receipt of local
franchise authority transfer approval,
where such approval is required by the
terms of the franchise agreement or
applicable state or local law, transfers of
cable systems serving 1,000 or fewer
subscribers shall be subject to a blanket
Commission waiver.

(h) A cable operator may seek
Commission review of a franchise
authority’s decision regarding the
application of the three-year holding
period to a particular transaction
pursuant to the special relief procedures
set forth in §76.7.

(i) A cable system operator seeking to
assign or transfer a cable system it has
held for three or more years must
submit a completed copy of FCC Form
394 to the local franchise authority if
franchise authority approval of the
transfer is required by the terms of the
franchise agreement.

(1) A franchise authority shall have
120 days from the date of submission of
a completed FCC Form 394, together
with all exhibits, and any additional
information required by the terms of the
franchise agreement or applicable state
or local law to act upon such transfer
request.

(2) If the franchise authority fails to
act upon such transfer request within
120 days, such request shall be deemed
granted unless the franchise authority
and the requesting party otherwise agree
to an extension of time.

[FR Doc. 95-17508 Filed 7-21-95; 8:45 am]
BILLING CODE 6712-01-M



37836

Federal Register / Vol. 60, No. 141 / Monday, July 24, 1995 / Rules and Regulations

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 93—-02; Notice 10]
RIN 2127-AF47

Federal Motor Vehicle Safety
Standards; Compressed Natural Gas
Fuel Containers

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule, petitions for
reconsideration.

SUMMARY: This document responds to
petitions for reconsideration of the final
rule that established performance
requirements for compressed natural gas
(CNG) fuel containers. The final rule
specified burst test safety factors of up
to 3.33 for use in evaluating the strength
of carbon fiber containers. In an initial
notice responding to the petitions, a
single, lower safety factor of 2.25 was
adopted, subject to further consideration
of that issue. This final rule reaffirms
that decision. Today’s document also
responds to the other issues raised in
the petitions.

DATES: Effective Date: August 23, 1995.
Petitions for Reconsideration: Any
petition for reconsideration of this rule
must be received by NHTSA no later

than August 23, 1995.

ADDRESSES: Petitions for reconsideration
of this rule should refer the Docket
number referenced at the beginning of
this document and should be submitted
to: Administrator, National Highway
Traffic Safety Administration, 400
Seventh Street, S.W., Washington, D.C.
20590.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary R. Woodford, NPS-01.01, Special
Projects Staff, Office of Safety
Performance Standards, National
Highway Traffic Safety Administration,
400 Seventh Street SW., Washington,
D.C. 20590 (Telephone 202-366-4931)
(FAX 202-366-4329).

SUPPLEMENTARY INFORMATION:

I. Final Rule Establishing FMVSS No. 304
I1. Petitions for Reconsideration
111. December 1994 Final Rule Responding to
Petitions for Reconsideration
V. Further Response to Petitions for
Reconsideration
A. Carbon Fiber Safety Factors
B. Other Issues
1. Burst Pressure Definition
2. Container and Material Requirements
a. NASA Computer Program
b. Autofrettage Requirement

c. Reference to S5.7.3

d. Container Liner Burst Test

e. Check Analysis Tolerances for Materials

f. Wall Stress Formula

g. Service Pressure vs. Hydrostatic Pressure
in Stress Formula

3. Performance Requirements

a. Hydrostatic Test

b. Burst Pressure vs. Fiber Stress Ratio

c. Fiberglass Stress Ratios: Type 2
Containers

4. Labeling Requirements

a. Letter Height

b. Container Label Permanency

c. Fill Pressure

d. Service Pressure

e. “DOT” Symbol

f. Service Life

g. Qualification/Batch Test Requirements

5. Test Conditions

a. Diesel Fuel in Bonfire Test

b. More Detail In Bonfire Test

c. Complete Venting of Container During
Bonfire Test

d. Burst and Pressure Cycling Test
Procedures

6. Miscellaneous

a. Withdraw or Delay the Effective Date of

FMVSS 304
b. Flexibility and Adaptability of Final
Rule
c. Chemical Compositions
V. Rulemaking Analysis

I. Final Rule Establishing FMVSS No.
304

On September 26, 1994, NHTSA
published a final rule addressing the
safe performance of compressed natural
gas (CNG) containerst (59 FR 49010).
The final rule established a new Federal
motor vehicle safety standard (FMVSS)
FMVSS No. 304, Compressed Natural
Gas Fuel Container Integrity, that
specifies pressure cycling, burst, and
bonfire tests for the purpose of ensuring
the durability, initial strength, and
venting of CNG containers. The pressure
cycling test evaluates a container’s
durability by requiring a container to
withstand, without any leakage, 18,000
cycles of pressurization and
depressurization. This requirement
helps to ensure that a CNG container is
capable of sustaining the cycling loads
imposed on the container during
refuelings over its entire service life.
The burst test evaluates a container’s
initial strength and resistance to
degradation over time. This requirement
helps to ensure that a container’s design
and material are appropriately strong
over the container’s life. The bonfire test
evaluates a container’s ability to relieve
internal pressure, primarily pressure

1When used as a motor fuel, natural gas is stored
on-board a vehicle in cylindrical containers at a
pressure of approximately 20,684 kPa (3,000 psi).
Among the terms used to describe CNG fuel
containers are tanks, containers, cylinders, and high
pressure vessels. The agency will refer to them as
“‘containers” throughout this document.

due to temperature rise. In addition, the
final rule specifies labeling
requirements for CNG fuel containers.
FMVSS No. 304 took effect on March
27, 1995.

The new FMVSS is patterned after the
American National Standards Institute’s
(ANSI’s) voluntary industry standard
known as ANSI/NGV2. ANSI/NGV2 and
FMVSS No. 304 specify detailed
material and other requirements for four
different types of containers. A Type 1
container is a metallic noncomposite
container. A Type 2 container is a
metallic liner over which an overwrap
such as carbon fiber or fiberglass is
applied in a hoop wrapped pattern over
the liner’s cylinder sidewall. A Type 3
container is a metallic liner over which
an overwrap such as carbon fiber or
fiberglass is applied in a full wrapped
pattern over the entire liner, including
the domes. A Type 4 container is a non-
metallic liner over which an overwrap
such as carbon fiber or fiberglass is
applied in a full wrapped pattern over
the entire liner, including the domes.

For each type of container, ANSI/
NGV2 and FMVSS No. 304 specify a
unique safety factor for determining the
internal hydrostatic pressure that the
container must withstand during the
burst test. The safety factors range from
2.25 to 3.50, depending on the material
and design involved. The higher the
safety factor, the more material is
needed to comply with the requirement.
To satisfy this aspect of ANSI/NGV2
and FMVSS No. 304, a container must
meet the applicable material and
manufacturing requirements as well as
the burst test.

While FMVSS No. 304 followed
ANSI/NGV2 in most respects, it
departed from ANSI/NGV2 in requiring
that carbon fiber containers comply
with the burst tests based on higher
safety factors. Specifically, the final rule
establishing FMVSS No. 304 specified a
safety factor of 2.50 for Type 2
containers and 3.33 for Type 3 and Type
4 containers. In contrast, ANSI/NGV2
specifies a safety factor of 2.25 for all
carbon fiber containers.

I1. Petitions for Reconsideration

NHTSA received 133 petitions for
reconsideration of the final rule that
established FMVSS No. 304. The
petitions were submitted by CNG
container manufacturers, vehicle
manufacturers, natural gas utilities,
research and testing laboratories, and
Canada and several of its provincial
governments.

Most of the petitioners addressed the
carbon fiber safety factors. Many of
them stated that the levels specified by
the agency in the final rule are higher
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than warranted by safety considerations.
They further stated that the higher
safety factors will unduly increase the
cost of carbon fiber containers and make
them noncompetitive with other
technologies. Some petitioners stated
that NHTSA's safety factors are not
harmonized with the Canadian
Standards Association (CSA) standard
(Canadian B51 Part Il) or with the 1993
draft International Standards
Organization (ISO) standard (ISO/TC
58/SC 3/WG 17), both of which specify
a 2.25 safety factor for carbon fiber
containers. On the other hand, only one
commenter supported the 3.33 safety
factor.

While the carbon fiber safety factors
were the most controversial issue raised
by petitioners, some petitioners
requested changes to other aspects of
the final rule. For example, some
petitioners expressed concern that
FMVSS No. 304 prohibits certain
materials, such as new or different
aluminum and steel alloys or other new
materials. Some petitioners wanted
FMVSS No. 304 to include additional
safety requirements found in ANSI/
NGV2. A number of petitioners
requested the agency to delay or
withdraw FMVSS No. 304 until the
current revision of ANSI/NGV2 is
completed. Petitioners also raised
questions about the need for certain
technical amendments to FMVSS No.
304.

NHTSA has responded to the
petitions for reconsideration by issuing
two different notices. The two-step
approach to responding to the petitions
was necessary to provide immediate
regulatory relief by allowing the
manufacture of carbon fiber containers,
subject to a single safety factor of 2.25.
This approach also provided NHTSA an
opportunity to review and analyze all
the information presented in the
petitions for reconsideration.

I11. December 1994 Final Rule
Responding to Petitions for
Reconsideration

In an initial notice responding to
petitions for reconsideration published
on December 28, 1994, the agency
established a burst test safety factor of
2.25 for carbon fiber containers, and
indicated that it would issue a final
determination about the appropriate
burst test safety factor pending
completion of the reconsideration
process. (59 FR 66773) That notice also
responded to several other technical
issues whose resolution did not
necessitate extensive review or
consideration. In today’s notice, the
agency sets forth a final determination
about the safety factor for carbon fiber

containers and responds to the balance
of the issues in the petitions for
reconsideration.

IV. Further Response to Petitions for
Reconsideration

A. Carbon Fiber Safety Factors

In the September 1994 final rule,
NHTSA departed from ANSI/NGV2 and
established higher safety factors for
carbon fiber containers. The agency
made this determination because at that
time the agency was not aware that
these containers were being used
extensively in motor vehicle
applications. The agency stated that
adopting more stringent safety factors is
consistent with the longstanding
approach taken by the Research and
Special Programs Administration
(RSPA) 2 to initially adopt conservative
requirements in response to the
uncertain level of risk posed by new
technologies and subsequently modify
the requirements if further real-world
safety data become available supporting
less stringent regulations. The agency
indicated that it would consider
reducing the safety factors for carbon
fiber containers if data supporting a
reduction “‘are developed and become
available on the use of carbon fiber
containers in motor vehicle
applications.”

In response to the final rule, CNG
container manufacturers and other
petitioners have submitted new test data
and information indicating that carbon
fiber containers at the lower 2.25 safety
factor can provide a level of
performance equal to that of other
materials built to higher safety factors.
This information also indicated that
implementing higher safety factors for
carbon fiber would make carbon fiber
containers noncompetitive because of
the higher costs associated with adding
additional material to meet the higher
safety factors. The data include
information on tests and analyses of
carbon fiber containers, the number of
containers in use in motor vehicle
applications, and cost and weight
information.

Several petitioners, particularly
Brunswick Technical Group and EDO
Corp., submitted test data which
indicate that carbon fiber containers that
comply with ANSI/NGV?2 are safe.
Brunswick stated that it has qualified 26
different configurations of its carbon
fiber containers under ANSI/NGV2
requirements and has destructively
tested 500 carbon/fiberglass CNG

2RSPA is an administration within the United
States Department of Transportation whose
functions include regulating the transportation of
hazardous materials.

containers.3 That manufacturer further
stated that there is no information
indicating that carbon fiber containers
that comply with ANSI/NGV2
requirements have failed in the field or
that test data would indicate the
likelihood of such failure. To illustrate
its claim, Brunswick provided the
results of tests recently performed by
British Gas on its containers.

EDO also provided extensive testing
information and analyses about its
carbon fiber containers built to the 2.25
safety factor. EDO submitted an analysis
showing how its container meets the
requirements of a draft industry-wide
guideline for the performance of CNG
containers used in a motor vehicle
environment. The guideline, which was
developed by General Motors (GM)
following failures of CNG containers on
two GM pickup trucks in 1994, includes
requirements for performance relative to
contaminants, corrosives,
crashworthiness, leak integrity, fire
resistance, reliability, dependability,
and accelerated aging. The results of the
analysis indicate that EDO’s carbon fiber
containers built to the 2.25 safety factor
comply with these requirements.

EDO also provided a detailed
analysis, known as a Failure Modes and
Effects Analysis (FMEA),4 which it
performed to determine the safety risks
of its carbon fiber containers built to
ANSI/NGV2 requirements. This analysis
led EDO to conclude that no significant
safety risk could be identified for the
carbon fiber containers. Specifically,
EDO cited the significantly long fatigue
life and high resistance to stress rupture
of carbon fiber, which are evaluated by
the burst test. EDO also cited additional
test data that it believes indicate that no
further requirements are needed with
respect to container strength.

Several petitioners supplied
information favorably comparing the
performance (under both real world and
laboratory test conditions) of carbon
fiber containers subject to the 2.25
safety factor with fiberglass containers.
Based on an evaluation that Powertech
conducted for Transport Canada,
Powertech concluded that carbon fiber
resists stress rupture, and

3Brunswick’s design uses carbon as the major
load carrying fiber with a small layer of fiberglass
outside.

4 A FMEA sets out in writing each failure mode
that is possible with a product along with the
potential cause for the failure and the design
control in place to counter the failure. RSPA
sometimes requires a FMEA to be submitted when
it evaluates a manufacturer’s particular container
design. NHTSA believes that FMEA is a valid
technique for assessing the adequacy of a particular
design, provided that other supporting information
is presented.
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environmental and fire effects better
than fiberglass.

Several petitioners stated that carbon
fiber containers subject to the 2.25
safety factor are being used safely in real
world situations. Thomas Built Buses,
Inc., reported that there have been
several thousand carbon fiber CNG
containers built to ANSI/NGV2
requirements, i.e., subject to a safety
factor of 2.25. Brunswick and EDO
stated that they have built over 5,000
carbon fiber containers to ANSI/NGV2
requirements (2,600 Brunswick and
2,500 EDO.) According to Brunswick,
many of these containers have been in
service for at least 18 months, including
carbon fiber containers that have been
used in buses in Sweden for over five
years.

Petitioners further stated that the
higher carbon fiber safety factors in
FMVSS No. 304 are not harmonized
with the standards being set by others.
For instance, Canada’s CSA standard for
CNG vehicle fuel containers uses a 2.25
safety factor. Similarly, the draft ISO
standard for CNG containers
incorporates the 2.25 safety factor.
Moreover, several organizations and
States have incorporated ANSI/NGV2
into their standards for CNG vehicles,
including the National Fire Protection
Association, New York Department of
Transportation, California Highway
Patrol, Texas Railroad Commission, and
the State of Nebraska.

Many petitioners contended that the
higher safety factors for carbon fiber
containers required by FMVSS No. 304
will make these containers
noncompetitive by unnecessarily
increasing their cost and weight, thereby
inhibiting the growth of the natural gas
vehicle market. They noted that for a
CNG container of a given size, the
increased safety factor not only
increases the cost and weight, because
of the increased carbon fiber needed,
but also reduces container interior
volume. The American Gas Association
(AGA), the National Gas Vehicle
Coalition (NGVC), Brunswick, EDO, and
Thomas each indicated that these
results have a significant impact on the
motor vehicle applications, particularly
for buses and small passenger vehicles,
which are particularly weight sensitive.

These petitioners provided specific
data on the cost and weight impacts.
AGA and NGVC stated that the higher
safety factors in FMVSS No. 304 will
increase the cost of carbon fiber
containers by 25 to 40 percents and

5 Assuming that each CNG carbon fiber container
built to the 2.25 safety factor costs approximately
$1,000, costs would increase between $250 and
$400.

eliminate their weight advantage. EDO
stated that the higher safety factor for
one of its carbon fiber containers would
result in a 38 percent (or $395) selling
price increase and 32 percent weight
increase (approximately 25 pounds) for
the same container interior volume.
EDO added that for a bus using 12 such
containers, this would result in a price
increase of $4,740 for the containers
(excluding other costs such as OEM
markup and changes to the mounting
brackets). Similarly, Brunswick stated
that the agency’s Final Regulatory
Evaluation (FRE) significantly
understated the cost impact of the
higher safety factors, particularly for
buses. That manufacturer estimated that
the incremental cost impact of the
higher safety factors would be $5,461
per bus, not $1,240 to $2,483 as
estimated by the agency. Thomas Built
stated that the high strength, light-
weight carbon fiber container has made
its bus applications more practical by
increasing passenger capacity by six
persons over what is possible with steel/
fiberglass containers, since a smaller
carbon fiber CNG container has
approximately the same internal
capacity as a larger steel/fiberglass
container.

Based on the information submitted
in the petitions for reconsideration and
other available information, NHTSA has
determined that a 2.25 safety factor is
more appropriate than the factors
originally established in September
1994 for carbon fiber CNG containers.
After analyzing this information, the
agency believes that the lower safety
factor adopted in December 1994 is
adequate to ensure that carbon fiber
CNG containers will have sufficient
strength to perform in a motor vehicle
environment. The test data and
information on real-world experience
supplied by the petitioners appear to
support the agency’s determination that
a 2.25 safety factor is appropriate.
During that time, there have been no
known failures. NHTSA further notes
that the 2.25 safety factor harmonizes
with the value specified in ANSI/NGV2
and in the CSA standard. The agency
also agrees with the petitioners that the
higher safety factor adopted in the final
rule would have significantly increased
the cost and weight associated with
carbon fiber containers, even though the
2.25 safety factor now appears adequate
to ensure their safety. In conclusion,
NHTSA has determined that adopting
the 2.25 safety factor is sufficient to
ensure safety. Thus, the safety factor or
stress ratio, for each fiber material in a
fuel container will be as defined in

FMVSS No. 304 for that fiber, with the
stress ratio for carbon fiber being 2.25.

B. Other Amendments

In the petitions for reconsideration,
ten petitioners—Ford, Pressed Steel
Tank (PST), Norris, Structural
Composites Industries (SCI),
Compressed Gas Association (CGA),
NGV Systems, the Fixible Corp,
Powertech Labs, Brunswick, and
Chrysler—requested a variety of
amendments to FMVSS No. 304. Each
requested modification, along with the
agency’s analysis of the desirability of
the requested modification, is discussed
below.

1. Definitions for Burst Pressure

SCI recommended that the reference
to temperature in the definition of burst
pressure be in terms of ambient
temperature, rather than 70 °F, since the
current reference implies to the
petitioner that the burst test must be
performed at 70 °F. Section S4 defines
burst pressure as “* * * the highest
internal pressure reached in a CNG fuel
container during a burst test at a
temperature of 21 °C (70 °F).”

NHTSA has decided not to adopt
SCI’s request to modify the definition
for burst pressure. Neither NHTSA nor
NGV?2 specifies the temperature at
which the burst test needs to be
conducted. The agency further notes
that SCI provided no other rationale to
justify this modification, and no other
petitioner commented that the
definition was inappropriate. Further,
the definition for burst pressure in S4 is
consistent with that of ANSI/NGV2,
which represents a consensus of the
natural gas vehicle industry. Therefore,
adopting the requested modification
might cause confusion for
manufacturers.

2. Container and Material Requirements

a. NASA computer program. NGV
Systems, SCI, Powertech, and PST
petitioned the agency to correct the
name and statement about the
availability of the National Aeronautics
and Space Administration (NASA)
computer program referenced in S5.5.1
and Part 571.5(b)(9).

NHTSA has adopted the requested
amendments to S5.5.1 and Part
571.5(b)(9), since the agency, in the final
rule, used an incorrect title and
erroneously stated that it was available
from NASA. The computer program’s
correct title is “Computer Program for
the Analysis of Filament-Reinforced
Metal-Wound Pressure Vessels.” The
program is available from the National
Technical Information Service,
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Springfield, Virginia as N67-12097
(NASA CR-72124).

b. Autofrettage requirement. Norris
Cylinder Co. (Norris) petitioned the
agency to amend FMVSS No. 304 to
include an autofrettage 6 requirement.
Norris stated that composite containers
are usually produced by volumetric
expansion (autofrettage) of the liner
wrapped with continuous filament
windings.

NHTSA has decided not to adopt
Norris’ request to include a requirement
addressing autofrettage. The agency
believes that the current requirements in
FMVSS No. 304 such as the material
designation requirements in S5.2 and
the manufacturing processes for
composite container requirements in
S5.3 adequately ensure the safe
performance of a CNG container. The
agency further believes that this
manufacturing process should be left to
the discretion of the container
manufacturer. Moreover, no other
manufacturer raised this issue, and
Norris offered no convincing rationale
for amending FMVSS 304 to include
such a requirement.

c. Reference to S5.7.3. SCI stated that
S5.4.3 refers to a nonexistent S5.7.3, and
therefore suggested that this reference
be deleted or defined. NHTSA notes that
SCI’s statement is incorrect; there is a
section S5.7.3, Tensile Strength.

d. Container liner burst test. SCI
petitioned the agency to amend FMVSS
No. 304 to add a new section S5.4.2.4
which would state that “Wall thickness
of a liner shall be such that the burst
pressure of the liner without overwrap
is at least 1.25 times the service pressure
of the container.” SCI stated compliance
with this new requirement should be
demonstrated by the addition of a liner
burst test in S8. SCI further stated that
these requirements are needed since the
safety factors for Type 2 containers are
based on the premise that the liner
without the fiber overwrap will
maintain service pressure without
failure.

NHTSA has decided not to amend
FMVSS No. 304 to add a wall thickness
performance requirement. While SCI’s
assertion is true that the liner alone is
to maintain service pressure, this fact is
not relevant to its request for a new test.
Moreover, SCI provided no compelling
safety rationale as to why these new
requirements should be added. Section
S5.4.2 of the final rule currently
specifies liner wall thickness based on

6 Autofrettage is a manufacturing process for
composite containers in which the container is
pressurized to the point where the metal liner
begins to yield, thereby placing the liner in
compression and the fiber overwrap in tension once
pressure is released.

liner stress requirements at various
container pressures, which is consistent
with ANSI/NGV2, the voluntary
industry standard. The agency believes
that there is no need to add these new
requirements for the liner only, since
the rule has burst, pressure cycling, and
bonfire requirements which test the
container as a whole after
manufacturing.

e. Check analysis tolerances for
materials. PST stated that the
requirements for chemical analysis in
S5.2, Material designations, are
unreasonable unless the agency allows
normal check analysis tolerances in
addition to the stated chemical
composition ranges. Normal check
analysis tolerances are the slight
variations found when verifying a
metal’s chemical composition. PST
added that this is not seen as a problem
with the rule, but only in the definition
of NHTSA enforcement tests. According
to the petitioner, since metal analysis is
not absolutely precise, some allowance
for non-repeatability in the analyses is
necessary.

NHTSA has decided not to amend
FMVSS No. 304 with respect to the
chemical analysis of materials. The
agency notes that the requirements
specified in S5.2 already provide ranges
for the chemical compositions of
various elements. For example, copper
is allowed to be between 0.15 to 0.60
percent in certain aluminum containers.
Manufacturers seeking to ensure
compliance could aim to hit the mid-
point in each range. PST provided no
data to support its claim that the
specified ranges for chemical
compositions, which are consistent with
the ranges specified in NGV2, are
inadequate. Moreover, no other
manufacturer informed the agency that
these chemical composition ranges
posed a problem. NHTSA believes that
absent a compelling reason to provide
otherwise, FMVSS No. 304 should be
consistent with ANSI/NGV?2 since the
manufacturers already comply with the
industry standard. Moreover, the agency
believes that it should not consider
amending the requirement absent input
from other manufacturers. Based on the
above considerations, NHTSA has
decided that it is not appropriate for the
Standard to specify check analysis
tolerances.

f. Wall stress formula. PST and Norris
petitioned NHTSA to change the units
which refer to pressure in the wall stress
formula to make the units consistent.
The petitioners state that the units are
not consistent: on the left side of the
equation, wall stress is in units of MPa
(psi); while, on the right side of the
equation, minimum hydrostatic test

pressure is in Bar (psig). The equation
is referenced in S5.4.1(b), Wall
thickness, Type 1 containers. The
petitioners state that this is also an error
in ANSI/NGV2.

NHTSA has decided to amend
FMVSS No. 304 to incorporate this
change in the wall stress formula. The
agency notes that the petitioners are
correct that the minimum hydrostatic
test pressure should be in units of MPa,
and not in Bar (psig). This change will
make the units in the formula
consistent. The agency has docketed a
memorandum describing a telephone
conversation between agency personnel
and a representative of the AGA in
which AGA stated that this is a
typographical error in ANSI/NGV2.
AGA is serving as the secretariat for the
Natural Gas Vehicle Fuel Cylinder Task
Group, which is the industry group
currently revising and updating ANSI/
NGV2.

g. Service pressure vs. Hydrostatic
pressure in stress formula. PST stated
that the wall stress formula in S5.4.1(b)
should be modified to refer to service
pressure. The formula currently uses, as
part of the equation, hydrostatic test
pressure rather than service pressure to
calculate wall stress. The petitioner also
stated that the rule does not define test
pressure.

NHTSA has decided not to adopt
PST’s request to amend the wall stress
formula in S5.4.1(b). The agency notes
that the petitioner provided no rationale
as to why service pressure should be
used in the formula rather than
hydrostatic test pressure.” The agency
notes that ANSI/NGV2, which
represents the consensus of the natural
gas vehicle industry, uses hydrostatic
test pressure. Regarding the definition of
hydrostatic pressure, the rule specifies
the definition for hydrostatic pressure in
S4, which is also consistent with the
definition in ANSI/NGV2.

3. Performance Requirements

a. Hydrostatic test. CGA and Norris
petitioned the agency to specify a
hydrostatic test and test pressure. CGA
stated that test pressure is commonly
1.5 times the service pressure, and that
all similar containers worldwide are
required to be tested to this level to
establish that each one will withstand
such pressure at the time of
manufacture. CGA added that unsafe
containers might enter the market if
they are not tested at the time of
manufacture.

7The agency notes that the terms ‘‘hydrostatic
pressure,” “hydrostatic test pressure,” and “‘test
pressure” are all synonymous.
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NHTSA has decided not to adopt the
petitioner’s request to include a
hydrostatic test. While ANSI/NGV2
requires a hydrostatic pressure test be
performed on each container, FMVSS
No. 304 does not require such a test.
Instead, the agency requires each
manufacturer to certify that its
containers comply with the burst test
requirement. That test is based on the
level of pressure reached at the safety
factors, or stress ratios, specified in
FMVSS No. 304. Further, since the burst
test is more stringent than the
hydrostatic test, the hydrostatic test
would not provide any additional
information about a container’s strength,
and therefore is not necessary.

b. Burst pressure vs. Fiber stress ratio.
NGV Systems, Ford, PST, Brunswick,
CGA, SCI and Chrysler petitioned the
agency to amend FMVSS No. 304 to
correct what they viewed as a conflict
in the wording of S7.2.2. Specifically,
the last sentence in S7.2.2 states that
“Burst pressure is calculated by
multiplying the service pressure by the
applicable fiber stress ratio set forth in
Table Three.” The petitioners claimed
that this requirement is in error since
burst pressure is not always directly
proportional to fiber stress ratio,
particularly for Type 2 and Type 3
containers where the liner carries some
of the load. The petitioners further
indicated that this statement is not in
keeping with the intent of ANSI/NGV2
requirements or industry practice. Ford
and PST suggested that the last sentence
of S7.2.2 be deleted. SCI suggested other
changes, such as changing the term
“‘stress ratio” to “‘pressure ratio” in
S7.2.2, and making other similar
wording changes in the rule to reflect
the last sentence in S7.2.2.

After reviewing the petitions, NHTSA
has decided to amend FMVSS No. 304
by deleting the last sentence of S7.2.2.
The agency agrees with the petitioners
that the final rule did not reflect the fact
that the liner carries some of the load.
Today’s modification recognizes the
methods used to manufacture CNG
containers and therefore makes the
requirement more practicable than the
requirement that was specified in the
final rule. This modification corrects the
wording conflict and makes FMVSS No.
304 consistent with ANSI/NGV2, which
was the agency’s intent. The agency has
decided not to adopt SCI’s suggested
wording changes, which are not
necessary given the agency’s decision to
delete the last sentence in S7.2.2. The
agency further notes that SCI’s
requested modification would have
made the final rule inconsistent with
ANSI/NGV2.

c. Fiberglass stress ratios: Type 2
containers. Norris petitioned the agency
to revise the safety factors for E-Glass
and S-Glass Type 2 containers. Section
S7.2.2 of Standard 304 specifies these at
2.65. Norris stated that considerable safe
experience exists with the similar DOT
FRP-2 cylinder design at a safety factor
of 2.5, and that this should not be
arbitrarily changed to 2.65. In addition,
the CGA commented more generally
that the stress ratios in Table 3 of S7.2.2
for some cylinder types are different
from those used in industry practice,
and suggested an open forum at NHTSA
to discuss these points.

NHTSA has decided not to adopt
Norris’ request to lower the safety factor
for E-Glass and S-Glass containers to
2.5. The agency believes that it would
be inappropriate to make such a change
based on DOT FRP-2, which is a RSPA
requirement that regulates cylinders
used in transport. In contrast, FMVSS
No. 304 is a Federal motor vehicle safety
standard that regulates the manufacture
of CNG containers for use in motor
vehicle applications. Although
cylinders made to FRP-2 are similar in
design to Type 2 containers, they are
subject to a much different operating
environment. For example, Type 2
containers, being in the automotive
environment, are subject to many more
pressurization cycles due to refueling.
Based on these different applications,
NHTSA believes the higher safety factor
of 2.65 is justified. More generally, the
fiber stress ratios which NHTSA has
currently set in FMVSS No. 304 are the
same as those of ANSI/NGV2, which
represents a consensus of the CNG
vehicle industry.

4. Labeling Requirements

a. Letter height. Ford, SCI, and
Chrysler petitioned the agency to reduce
the height of the required lettering on
the container label specified in S7.4.
Ford requested the lettering height be
changed from 12.7 mm to 4 mm, stating
that 4 mm is the same height required
for VIN lettering. Ford stated that using
letters 12.7 mm high will resultin a
label so large that, when it is applied to
the container, not all parts of the label
will be visible due to the label’s
wrapping around the container surface.
SCI petitioned the agency to reduce the
lettering height to 6.35 mm. SCI stated
that if the lettering were 12.7 mm in
height, the label might be so large that
it could be impossible to read all the
necessary information once the fuel
container is installed. Chrysler stated
that typical labeling uses a combination
of 3 mm and 6 mm characters.

After reviewing these petitions for
reconsideration, NHTSA has decided to

amend FMVSS No. 304 to reduce the
required lettering height since the
lettering height in the final rule is too
large to enable manufacturers to provide
labels that fit appropriately on the CNG
containers. Specifically, the agency has
decided to amend S7.4 to specify that
the lettering height be 6.35 mm (0.25
inch), which is consistent with the
comments of Chrysler and SCI. The
agency believes that Ford’s request to
reduce the lettering height still further,
to 4 mm (0.157 inch), would be
inappropriate since lettering of that
height could be too small to be readily
visible at various locations on CNG
vehicles.

b. Container label permanency. SCI
requested that NHTSA clarify how S7.4
should be interpreted, claiming that it is
difficult for a container manufacturer to
guarantee label permanency. That
provision states that ‘““Each CNG fuel
container shall be permanently labeled
* X X7

By “permanent,” NHTSA means that
the label should remain in place and be
legible for the manufacturer’s
recommended life of the container. For
instance, a metal tag with embossed or
raised letters riveted in place would be
considered permanent. Similarly, a
mylar label that is subsurface printed
and is made of a material that is
resistant to fade, heat, moisture and
abrasion would typically be considered
permanent (see Standard No. 129,
section S5.4.3). To carry out this intent,
NHTSA has modified section S7.4 to
state that ““Any label affixed to the
container in compliance with this
section shall remain in place and be
legible for the manufacturer’s
recommended life of the container.”

c. Fill pressure. Norris petitioned the
agency to require that the container
label indicate the maximum allowed fill
pressure during refueling. Norris stated,
without explanation, that information
about fill pressure would be more useful
than service pressure.

NHTSA has decided not to adopt
Norris’s request to include the fill
pressure on the label. Section S7.4 of
FMVSS No. 304 requires that the service
pressure be specified on the container
label. This is the pressure at which the
container is designed to operate under
normal conditions. At present, there are
two basic service pressures for CNG
containers: 3,000 psi and 3,600 psi.
NHTSA did not propose and does not
now believe there is a compelling
reason to specify maximum fill
pressure. The agency notes that Norris
provided no safety rationale to justify
such a requirement and that the current
labeling requirement to specify service
pressure is consistent with ANSI/NGV2,
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which represents a consensus of the
CNG fuel container industry.

d. Service pressure. SCI petitioned the
agency to specify that “Service
pressure’ be on the container label,
rather than “Maximum service
pressure’ as required by S7.4(c). Since
“Service pressure” is defined in FMVSS
No. 304, not “Maximum service
pressure,” SCI stated that this revision
to the label would retain consistent
terminology.

NHTSA has decided to adopt SClI’s
request to specify *‘service pressure” on
the container label. The agency notes
that the term ““maximum service
pressure,” as required to be on the
container label in FMVSS No. 304, was
intended to mean the same as ‘“‘service
pressure.” Thus, the agency was using
the two terms interchangeably, even
though FMVSS No. 304 defines “‘service
pressure’ but not ‘“maximum service
pressure.” The agency believes that use
of the two different terms in FMVSS No.
304 could be confusing. Specifically, the
term ‘““maximum service pressure”
could be construed to mean a higher
pressure than what was intended in
FMVSS No. 304. Therefore, S7.4(c) has
been revised to read:

““Service Pressure
(___ psig).”

e. Symbol “DOT". Section S7.4(d)
requires the symbol “DOT” to be placed
on the container label as the
manufacturer’s certification that the
container complies with all
requirements of FMVSS No. 304. SCI
stated that the container label symbol
“DOT” is not meaningful and should be
expanded to include the standard and
effective date, “DOT FMVSS-304—
0395.”

NHTSA has decided not to adopt
SCI's request to modify the labeling
requirement related to the symbol
“DOT.” The agency believes that the
information requested by SCI would
create additional confusion. The agency
further notes that the use of the symbol
“DOT” in FMVSS No. 304 is readily
understood in the motor vehicle
industry and is consistent with its use
in other FMVSSs for items of motor
vehicle equipment, such as FMVSS No.
106, Brake Hoses, and FMVSS No. 109,
New pneumatic tires. The agency
decided not to specify the version of the
standard, since the agency typically
does not reissue standards en toto every
few years. Rather, at most, it
periodically amends specific provisions
in a standard. Therefore, the agency
does not refer to its standards as the
1995 version of a particular standard.

f. Service life. SCI petitioned the
agency to specify a 15 year service life

kPa

for CNG containers since FMVSS No.
304’s pressure cycling test of 18,000
cycles is based on 15 years (four
refuelings per day, 300 days per year for
15 years).

NHTSA does not have the authority to
regulate the length of time that the
public uses an item of motor vehicle
equipment, such as a CNG container.
The agency does have authority to
specify labeling requirements that
address a CNG container’s service life.
The agency is currently reviewing
comments on this matter in response to

a December 1994 supplemental notice of

proposed rulemaking (SNPRM) that
proposed a container label requirement
specifying a container life of 15 years or
a time period specified by the
manufacturer. (59 FR 65299, December
19, 1994). If the agency determines that
labeling CNG containers with a service
life is appropriate, it will do so in the
context of that rulemaking.

g. Qualification/batch test
requirements. Norris requested that
FMVSS No. 304 define “design family.”
It also stated that neither qualification
nor batch test requirements are spelled
out. Such a requirement would be
consistent with RSPA’s method of
regulating CNG containers.

Norris’ request for FMVSS No. 304 to
include information about “design
family” and other manufacturing
considerations would be inconsistent
with how Federal motor vehicle safety
standards are generally promulgated.
The manufacturer typically must certify
that each container it manufactures
complies with the standard. Therefore,
to comply with FMVSS No. 304, each
container must be capable of meeting
the applicable requirements, such as the
burst test, and be certified to meet them.
In rare situations such as the flasher
requirements in FMVSS No. 108,
Lamps, reflective devices, and
associated equipment, establishing
compliance to the standard through
batch testing is permitted.

Given that a batch testing requirement
is typically disfavored by the agency
and that the consequences for a failed
CNG container are likely much more
dangerous than a failed flasher, NHTSA
believes that it is necessary for a CNG
container manufacturer to certify the
compliance of each CNG container.

NHTSA notes that in contrast to
NHTSA'’s framework, RSPA authorizes
batch testing so that each container need
not be certified as complying with its
requirements. Terms such as design
family, qualification testing, or batch are
used in ANSI/NGV2, and RSPA
requirements for DOT cylinders. For
example, ANSI/NGV?2 requires
qualification tests, such as the burst test,

only when certain design changes are
made to a particular design of CNG
containers. In addition, manufacturer
tests are sometimes done on batches or
lots of 200 cylinders. Based on the
above considerations, it would be
inappropriate to require the information
requested by Norris.

5. Test Conditions

a. Diesel fuel in bonfire test. NHTSA
received two petitions for
reconsideration to amend S8.3.6, which
addresses the bonfire test’s use of diesel
fuel. FIxible petitioned the agency to
allow the use of a wood-fueled bonfire
test rather than diesel fuel. It stated that
fire marshals and other authorities have
placed restrictions on the use of diesel
fuel. SCI stated that the use of diesel
fuel would adversely affect the
environment, but offered no alternative.

NHTSA has decided not to amend
FMVSS No. 304 with respect to the
bonfire test’s fuel in today’s notice.
Instead, the agency is currently
reviewing comments on this matter in
response to a SNPRM that included a
proposal to amend the bonfire test to
allow alternative types of fuel given the
potential environmental problems with
using diesel fuel. If the agency
determines that the bonfire test’s fuel
needs to be changed, it will do so in the
context of that rulemaking.

b. More detail in bonfire test. PST
requested that NHTSA define the
bonfire test in more detail. Paragraph
S8.3.10 states that, during the bonfire
test, “[t]he average wind velocity at the
container is not to exceed 2.24 meters
per second (5 mph).”” The petitioner
stated that in some conditions, a 2.24
meters per second wind might preclude
the container from being totally
engulfed in flames. This consideration
led PST to recommend that this
requirement should instead read ** * *
5 mph or less if necessary to achieve full
impingement and engulfment.” PST
indicated that it uses a system of wind
shields during its testing to assure full
impingement or engulfment.

NHTSA has decided not to amend the
bonfire test in FMVSS No. 304. The
agency notes that since S8.3.2 and
$8.3.3 specify full flame impingement
or engulfment of the container during
testing, allowing a wind speed of up to
2.24 meters per second will not
preclude total flame impingement or
engulfment. The agency notes that a
manufacturer is not precluded from
using wind shields to assure that full
flame impingement or engulfment is
achieved.

c. Venting of container during bonfire
test. Section S7.3 specifies that during
the bonfire test, the CNG container shall
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either completely vent its contents
through a pressure relief device or shall
not burst while retaining its entire
contents. PST stated that this
requirement is unreasonable because it
is difficult to verify and unnecessary.
PST offered no alternative language, but
stated that under certain conditions a
small amount of gas can escape through
seals around the pressure relief devices
and leak small quantities of gas during
the test. According to PST, this leakage
is not harmful and should be allowed.
PST further stated that if the intent of
S7.3 is that the container vent
completely through the pressure relief
device, incidental leaks should be of no
concern.

NHTSA believes that it would be
inappropriate to amend FMVSS No. 304
based on PST’s unsupported claim that
under certain conditions a small amount
of gas can leak through seals around the
pressure relief device. PST provided no
information showing that the burst
requirement is inappropriate or that
leakage around the seal is a problem in
a properly constructed CNG container.
The agency further notes that no other
petitioner believed that this requirement
is inappropriate or raised practicability
problems. If such additional information
is provided, NHTSA would consider
whether further rulemaking is
appropriate. As an alternative to seeking
an amendment to the standard, PST
could file a petition requesting the
agency determine that such a
noncompliance with the standard is
inconsequential as it relates to safety
under Part 556, Exemption for
Inconsequential Defect or
Noncompliance.

d. Burst and pressure cycling test
procedures. PST stated that the
allowable range of pressurization rates
for the burst test is unreasonable, and
that NHTSA should draft and publish
methods for compliance testing which
set a minimum pressurization rate of
100 psi per second. S8.2.2 specifies that
pressurization throughout the burst test
shall not exceed 200 psi per second.
PST indicated that test results are a
function of pressurization rate, and that
very low rates can make the test overly
stringent. Similarly, PST stated that the
absence of a minimum cycling rate or
test duration in the pressure cycling
test, S8.1.3, is unreasonable, since
fatigue cycle life is known to be
sensitive to the cycling rate and test
duration. Section S8.1.3 specifies a
maximum cycling rate of 10 cycles per
minute. PST stated that a minimum
cycling rate of 5 cycles per minute is
reasonable, or alternatively, a test
duration of 60 hours. PST stated that it

had previously commented on these
issues.

NHTSA has decided not to adopt
PST’s request to modify the
pressurization rates in the burst test.
While PST is correct that pressurization
rates do affect the test’s severity, the
agency notes that it is appropriate to
specify the range because CNG
containers in the real world will
experience a variety of pressurizations.
Therefore, it is in the interest of safety
to specify such rates. In addition,
specifying maximum pressurization and
cycling rates in FMVSS No. 304 without
specifying minimums is consistent with
the voluntary industry standard, ANSI/
NGV2. The agency specifically asked
CGA and the NGVC about minimum
pressurization and cycling rates, but
neither organization was able to provide
adequate rationale to include them in
the final rule. PST has offered no new
data to support the inclusion of a
minimum rate for pressurization or
cycling. Based on the above
considerations, the agency believes that
the rule should remain the same as
those in NGV2 with no minimum
pressurization and cycling rates.

6. Miscellaneous

a. Withdraw or delay the effective date
of FMVSS 304. Several petitioners asked
that the final rule be withdrawn, or
delayed for a year or more. A number
of them stated the rule does not reflect
all of the safety requirements contained
in ANSI/NGV2, and therefore is not
comprehensive from a safety standpoint.
They also stated that ANSI/NGV2 is
currently being revised and updated by
the industry, and indicated that a delay
would allow incorporation of these new
revisions.

NHTSA has determined that it would
be inappropriate to withdraw the
effective date of the September 1994
final rule, which took effect March 27,
1995. Even though the rule does not
contain all of the requirements of ANSI/
NGV2, NHTSA believes that it is better
to have some requirements in place
rather than none at all. Further, the
agency is moving toward adding more
requirements through the SNPRM that
was published in December 1994. That
notice proposes additional performance
requirements, consistent with those in
ANSI/NGV2, to evaluate a CNG fuel
container’s internal and external
resistance to corrosion and acidic
chemicals, brittle fracture,
fragmentation, and external damage
caused by incidental contact with road
debris or mechanical damage during the
vehicle’s operation.

With regard to the revisions currently
being made to ANSI/NGV2, NHTSA

believes that it would be inappropriate
for the same reason to delay the rule.

b. Flexibility and adaptability of final
rule. Chrysler supported earlier
comments submitted by the American
Automobile Manufacturers Association
(AAMA) which included the statement
that the ANSI/NGV2 voluntary industry
standard “* * * lacks the flexibility
and adaptability that should be part of
a regulatory requirement * * *”” Those
earlier comments were submitted by
AAMA in response to the December
1993 SNPRM.

NHTSA notes that in the December
1993 SNPRM, the agency announced
that it was considering the adoption of
many of the requirements in ANSI/
NGV2 for its final rule on CNG
containers. The agency also laid out its
rationale for this approach. After
considering all of the comments, the
agency based the rule on the voluntary
industry standard, ANSI/NGV2.
Chrysler offered no new arguments
which the agency has not already
considered and responded to in
promulgating the rule.

c. Chemical compositions. NHTSA
has decided to revise S5.2.2 to reflect
new information provided by AGA in a
telephone conversation with NHTSA
staff members. The AGA advised the
agency that there is a typographical
error in S5.2.2 concerning the amount of
magnesium in 6061 alloy aluminum.
While FMVSS No. 304 specifies ““0.60 to
1.20 percent,” AGA stated that the
correct numbers are 0.80 to 1.20. The
error is also present in the current
version of ANSI/NGV2.

NGVSys submitted a letter dated
February 16, 1995, requesting that the
percent limits for lead and bismuth in
aluminum alloy 6061 be revised. S5.2.2
of Standard 304 currently specifies
these each at 0.003 percent maximum.
NGVSys requested that the limits be
revised to 0.01 percent maximum,
indicating that the industry group
currently revising ANSI/NGV2 has
accepted this change for its 1995
revision. NGVSys enclosed with its
request a copy of a letter from Alcoa, an
aluminum supplier. The letter indicates
that Alcoa’s current limit for lead and
bismuth in aluminum alloy 6061 is
0.010 percent each, and that further
reductions in this limit would impact
cost.

NHTSA has decided to deny NGV
System’s request. NGV Systems has
provided no rationale to justify its
request, nor has it provided any
information on the safety implications
of allowing the increased amounts of
lead and bismuth. The agency notes that
FMVSS No. 304’s specifications for lead
and bismuth are consistent with both
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the current version of ANSI/NGV2 and
the draft ISO standard for CNG
containers.

IV. Rulemaking Analyses

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered this
rulemaking action in connection with
Executive Order 12866 and the
Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E.O. 12866, ‘‘Regulatory Planning
and Review.” This action has been
determined to be “‘nonsignificant”
under the Department of
Transportation’s regulatory policies and
procedures. In conjunction with the
September 1994 final rule, NHTSA
prepared a Final Regulatory Evaluation
(FRE) in which it estimated the
rulemaking’s costs. Today’s rule simply
reaffirms the December final rule in
which the agency concluded that
“specify(ing) a 2.25 safety factor for
carbon fiber containers would negate
this cost increase to container
manufacturers, as they currently
manufacture containers to this value.”
As a result, manufacturers will not have
to depart from current manufacturing
practices and thus not incur additional
costs. Most of the performance
requirements in the standard are already
being met by CNG fuel container
manufacturers, who produce and test
containers in accordance with ANSI/
NGV2. The agency’s reaffirmation of its
December 1994 decision to specify a
2.25 safety factor for carbon fiber
containers negates the cost increase
faced by container manufacturers as a
result of the higher factor in the
September 1994 final rule. The
manufacturers already manufacture
containers to the lower factor. Since the
agency has decided to adopt the same
safety factor as that currently met by
container manufacturers, there is no
need to perform a new regulatory
evaluation. The agency further notes
that the various minor amendments
being made in today’s notice will
collectively have only a negligible effect
on costs.

B. Regulatory Flexibility Act

NHTSA has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act. Based
upon the agency’s evaluation, | certify
that this rule will not have a significant
economic impact on a substantial
number of small entities. Information
available to the agency indicates that
businesses manufacturing CNG fuel
containers are not small businesses.

Further, as noted above, the
amendments made in today’s document
will have a negligible effect on costs of
compliance.

C. Executive Order 12612 (Federalism)

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria contained in Executive
Order 12612. NHTSA has determined
that the rule will not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.

D. National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
NHTSA has considered the
environmental impacts of this rule. The
agency has determined that this rule
will have no adverse impact on the
quality of the human environment. On
the contrary, because NHTSA
anticipates that ensuring the safety of
CNG vehicles will encourage their use,
NHTSA believes that the rule will have
positive environmental impacts. CNG
vehicles are expected to have near-zero
evaporative emissions and the potential
to produce very low exhaust emissions
as well.

E. Civil Justice Reform

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Motor vehicles.

PART 571—[AMENDED]

In consideration of the foregoing, 49
CFR Part 571 is amended as follows:

1. The authority citation for Part 571
continues to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117 and 30166; delegation of authority at
49 CFR 1.50.

§571.5

[Amended]

2. Section 571.5 is amended by
removing paragraph (b)(9).

§571.304

[Amended]

3. Section 571.304 is amended by
revising S5.2.2, S5.4.1(b), S5.5.1, $7.2.2,
S7.4,S8.1.3, S8.2.2, and S8.3.10 to read

as follows:
* * *

* *

S5.2.2 Aluminum containers and
aluminum liners. (Type 1, Type 2 and
Type 3) shall be 6010 alloy, 6061 alloy,
and T6 temper. The aluminum heat
analysis shall be in conformance with

one of the following grades:

TABLE TWO.—ALUMINUM HEAT

ANALYSIS

Grade: 6010 alloy 6061 alloy

Element percent percent
Magnesium .. | 0.60 to 1.00 . | 0.80 to 1.20.
Silicon .......... 0.80to 1.20 . | 0.40 to 0.80.
Copper ......... 0.15to 0.60 . | 0.15 to 0.40.
Chromium .... | 0.05 to 0.10 . | 0.04 to 0.35.
Iron .............. 0.50 max ...... 0.70 max.
Titanium ....... 0.10 max ...... 0.15 max.
Manganese .. | 0.20 to 0.80 . | 0.15 max.
ZinC ...ccoveeee.. 0.25 max ...... 0.25 max.
Bismuth ........ 0.003 max .... | 0.003 max.
Lead ............. 0.003 max .... | 0.003 max.
Others, 0.05 max ...... 0.05 max.

Each®.
Others, 0.15 max ...... 0.15 max.

Total L.
Aluminum ..... Remainder ... | Remainder.

1 Analysis is made only for the elements for
which specific limits are shown, except for un-
alloyed aluminum. If, however, the presence of
other elements is indicated to be in excess of
specified limits, further analysis is made to de-
termine that these other elements are not in
excess of the amount specified. (Aluminum
Association Standards and Data—Sixth Edi-

tion 1979).

* * * * *
S5.4.1 Type 1 Containers.
(a) * X *

(b) For minimum wall thickness
calculations, the following formula is
used:

P(13D? +0.40°)
CE

Where:

S = Wall stress in MPa (psi).

P = Minimum hydrostatic test
pressure in Mpa (psi).

D = Outside diameter in mm (inches).

d = Inside diameter in mm (inches).
* * * * *

S5.5.1 Compute stresses in the liner
and composite reinforcement using
National Aeronautics and Space
Administration (NASA), Computer
Program for the Analysis of Filament
Reinforced Metal-Wound Pressure
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Vessels, N67-12097 (NASA CR-72124)
(May 1966), or its equivalent.

* * * * *

S7.2.2 Each Type 2, Type 3, or Type
4 CNG fuel container shall not leak
when subjected to burst pressure and
tested in accordance with S8.2. Burst
pressure shall be no less than the value
necessary to meet the stress ratio
requirements of Table 3, when analyzed
in accordance with the requirements of
S5.5.1.

TABLE THREE.—STRESS RATIOS

Material Type 2 | Type 3 | Type 4
E-Glass ....... 2.65 3.5 3.5
S-Glass ....... 2.65 3.5 3.5
Aramid ......... 2.25 3.0 3.0
Carbon ........ 2.25 2.25 2.25
* * * * *

S7.4. Labeling. Each CNG fuel
container shall be permanently labeled
with the information specified in
paragraphs (a) through (d). Any label
affixed to the container in compliance
with this section shall remain in place
and be legible for the manufacturer’s
recommended life of the container. The
information specified in paragraphs (a)
through (d) of this section shall be in
English and in letters and numbers that
are at least 6.35 mm (0.25 inch).

(a) The statement: “If there is a
guestion about the proper use,
installation, or maintenance of this
container, contact "
inserting the CNG fuel container
manufacturer’s name, address, and
telephone number.

(b) The statement: ““Manufactured in

.’ inserting the month and
year of manufacture of the CNG fuel
container.

(c) Service Pressure
(__ psig).

(d) The symbol DOT, constituting a
certification by the CNG container
manufacturer that the container
complies with all requirements of this
standard.

* * * * *

S8.1.3 The cycling rate for S8.1.1
and S8.1.2 shall be any value up to and
including 10 cycles per minute.

* * * * *

kPa

S8.2.2 The pressurization rate
throughout the test shall be any value
up to and including 1,379 kPa (200 psi)

per second.
* * * * *

S8.3.10 The average wind velocity at
the container is any velocity up to and
including 2.24 meters/second (5 mph).

* * * * *

Issued on July 18, 1995.
Ricardo Martinez,
Administrator.
[FR Doc. 95-18109 Filed 7-19-95; 2:09 pm]
BILLING CODE 4910-59-P

49 CFR Part 571
[Docket No. 85-06; Notice 9]
RIN 2127-AF82

Federal Motor Vehicle Safety
Standards, Passenger Car Brake
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule; Response to petitions
for reconsideration.

SUMMARY: In February 1995, NHTSA
published a new Federal Motor Vehicle
Safety Standard No. 135, Passenger Car
Brake Systems, which replaces the
existing Standard No. 105, Hydraulic
Brake Systems, as it applies to passenger
cars. The agency’s action was part of its
efforts to harmonize its standards with
international standards. The agency
received three petitions for
reconsideration, each of which
supported the new standard, but
recommended one or more changes.
This document provides NHTSA'’s
response to those petitions. As part of
its response, the agency is making
several minor changes in the standard’s
test conditions. NHTSA is also making
a number of correcting amendments to
the new standard.

DATES: Effective date. The amendments
made by this rule are effective August
23, 1995.

Petitions for reconsideration. Petitions
for reconsideration must be received not
later than August 23, 1995.

ADDRESSES: Petitions for reconsideration
should be submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ms.
Terri Droneburg, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Room 5307,
Washington, DC 20590. Phone: (202)
366—6617. Fax: (202) 366—4329.
SUPPLEMENTARY INFORMATION: On
February 2, 1995, NHTSA published in
the Federal Register (60 FR 6411) a final
rule establishing Federal Motor Vehicle
Safety Standard No. 135, Passenger Car
Brake Systems. That standard will
replace Standard No. 105, Hydraulic
Brake Systems, as it applies to passenger
cars.

NHTSA received petitions for
reconsideration from General Motors
(GM), the Japan Automobile
Manufacturers Association JAMA), and
Mercedes-Benz. Each of the petitioners
supported the establishment of the new
standard, but identified one or more
areas where they recommended
changes. The issues raised by the
petitioners are addressed below.

GM first identified several technical
corrections to make in the text of
Standard No. 135. NHTSA concurs with
these corrections and has also identified
several other corrections that need to be
made. In this document, the agency is
making those corrections.

GM next identified one substantive
area of concern, involving the pedal
force constraints for the hot and
recovery performance tests (S7.14.3(c)
and S7.16.3(c)). GM stated that NHTSA
had explained in the final rule that
Standard No. 135 is intended to ensure
that faded brakes are capable of
achieving both a minimum level of
performance relative to cold
effectiveness (i.e., at least 60 percent of
cold effectiveness deceleration) and a
minimum absolute level of performance
(i.e., stopping distance less than or
equal to 89 meters, from a speed of 100
km/h (62.1 mph)).

GM stated that, to make the relative
performance a true comparison, it is
necessary to constrain the hot stop
pedal force to that which was used
during the cold effectiveness stop. GM
stated also that only by having similar
pedal force profiles between the hot and
cold stops is it possible to effectively
compare hot and cold brake
performance. That company cited the
agency’s statement in the final rule
preamble that, “(i)n order for that
comparison to be meaningful, the test
conditions for the two tests should be as
close to identical as possible.”

GM argued, however, that the
language adopted in the final rule does
not facilitate test conditions for the cold
and hot stops that are as close to
identical as possible. GM said that the
language instead precludes a legitimate
comparison between hot and cold
performance by forcing a significantly
different pedal force on the hot stop.
GM stated that a typical pedal force
profile used during cold effectiveness
testing shows an initial spike, followed
by a lower, level force. That company
stated that because the language of the
final rule limits the peak hot stop pedal
force to the average cold effectiveness
pedal force, it precludes the use of an
initial spike for the comparison hot
stop. GM stated that this shortcoming
can be easily corrected by amending the
regulatory language to state that the
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average hot stop pedal force cannot
exceed the average cold effectiveness
pedal force. GM also stated that the
same analysis applies to the pedal force
constraint for recovery performance.

NHTSA has evaluated GM’s
arguments and agrees that the suggested
changes would make the test conditions
for the cold, hot, and recovery stops
more similar and thereby make the
results more comparable. The agency is
therefore adopting those suggested
amendments.

GM also identified three areas for
potential future rulemaking concerning
Standard No. 135. First, that company
stated that, even if the agency adopts its
recommended changes concerning
pedal force, two minor flaws will
remain with the thermal test protocols.
GM stated:

First, a considerable amount of testing is
performed between the cold effectiveness test
(which serves as the baseline for thermal
performance) and the thermal tests. These
intervening tests can introduce distortions to
the hot versus cold comparisons by virtue of
brake and tire conditioning, changing
environmental conditions, etc. Second, the
pedal force spike input during the cold
effectiveness test may be difficult to precisely
replicate in the subsequent thermal tests.
These two flaws could be corrected by
adopting constant pedal force cold stops at
the onset of the thermal test sequence to be
used as the baseline comparison stops. The
preamble to Notice 8 implies that the agency
will not take action in this area until U.S. and
European manufacturers come forward with
a recommendation. GM requests that the
agency initiate this process with either a
Request for Comments or Advance Notice of
Proposed Rulemaking.

While NHTSA has considered this
request of GM, the agency does not
believe that further rulemaking on this
particular issue is warranted at this
time. The agency notes that different
manufacturers have significantly
different views on this issue and that
while GM believes it is an area where
Standard No. 135 could be improved,
that company has not provided
information demonstrating that the
current procedure creates any
significant problems, e.g., compliance
difficulties, effect on safety, etc. The
agency also believes that the issue is
only relevant for vehicles that do not
have ABS. Since it is expected that
nearly all passenger cars will soon have
ABS, the issue will essentially become
moot.

GM also noted that NHTSA is
conducting rulemaking to amend
Standards No. 105 and 135 to ensure
their appropriateness for electric
vehicles and electric brakes, and urged
the agency to move as quickly as
possible in this area. NHTSA notes that

it is in the process of completing a new
notice on that subject and expects to
issue it shortly.

GM also recommended that the
agency initiate rulemaking to extend
Standard No. 135 to all hydraulically
braked vehicles. The agency notes that
it plans to conduct rulemaking to extend
the standard to all vehicles with a
GVWR of 10,000 pounds or less.

JAMA petitioned NHTSA to change
the temperature range specified for
initial brake temperature for the cold
brake effectiveness test. While the final
rule specifies a range of 50 °C to 100 °C,
that petitioner recommended a range of
65 °C to 100 °C.

JAMA noted that its recommended
range is similar to that specified in
Standard No. 105. That organization
argued that the wider range would
impose increased cost burdens since
vehicles must meet the requirements at
all points within the range.

Upon reconsideration, NHTSA agrees
that the lower limit of the initial brake
temperature should be changed to 65 °C.
This limit is nearly identical to that
specified in Standard No. 105.
Moreover, while some drafts of
Regulation 13—-H (the proposed
harmonized regulation developed by the
United Nations Economic Commission
for Europe) included the 50 °C value, it
was changed to 65 ° in 1991. Since the
65 ° value is consistent with both
Standard No. 105 and the most recent
draft of Regulation 13—-H, and since it
results in decreased variability in test
results, NHTSA believes that this
change recommended by JAMA should
be made.

JAMA also recommended that the
agency amend the definition of “initial
brake temperature” to read “* * * on
the hottest brake,” rather than “* * *
on the hottest axle.” That organization
stated that this change would eliminate
a lack of international harmonization
without any detriment to motor vehicle
safety.

The agency has decided not to accept
this recommendation of JAMA. NHTSA
believes the initial brake temperature
should be based on the hottest axle
rather than the hottest brake, to ensure
that one brake does not cause an
unrealistically high value for the initial
brake temperature.

Mercedes petitioned the agency to
change Standard No. 135’s requirements
concerning indication of brake wear
status. That company noted that the
standard specifies that, if a separate
indicator is used to indicate brake lining
wear, the words ““Brake Wear’” must be
used. Mercedes requested that the
agency permit the use of the
international symbol for brake wear.

This symbol consists of a circle, with a
dotted curved line on each side of the
circle. That company argued that there
are no data indicating a safety need for
words versus an international symbol.
Mercedes also stated that, when
marketing a car in nearly 200 countries,
it is highly impractical to use native
language text.

NHTSA notes that Mercedes stated
that it and other manufacturers can meet
the requirements in this area by another
alternative permitted by Standard No.
135, i.e., providing a means of visually
inspecting brake pad thickness with the
wheels removed. That company asserted
that, as a result of complying with this
alternative, “(a)n in-dash brake wear
warning lamp with an international
symbol, not Standard 135 words, can be
voluntarily provided, and is, therefore
not prohibited by Standard 135.” In
support of its position, Mercedes stated
that “NHTSA’s Chief Counsel has
reiterated in numerous interpretations
that, unless specifically prohibited,
manufacturers may voluntarily provide
more features or information than
required by a Safety Standard.” The
petitioner stated, however, that even
with such options available, it believes
it is important that the final rule be
amended to permit the international
symbol. Among other things, Mercedes
stated that future electric and hybrid
cars may not be able to meet the
relevant requirements of Standard No.
135 by providing a means of wheel
removal and inspection, due to weight
reduction and other critical design
conflicts.

NHTSA has carefully considered
Mercedes’ request. For reasons
discussed below, the agency has
decided not to make the requested
change at this time. However, the
agency will consider that petitioner’s
request in a separate rulemaking
proceeding which will more broadly
address the use of symbols for brake
system indicators.

The agency will begin its response to
Mercedes by addressing that company’s
belief that, so long as a manufacturer
provides a means of visually inspecting
brake pad thickness with the wheels
removed (in accordance with the
alternative specified in S5.1.2(b) of
Standard No. 135), it can voluntarily
provide an in-dash brake wear warning
lamp with an international symbol
instead of the words specified by that
standard. The agency concurs with this
result, based on a reading of S5.1.2,
S5.5.1, and S5.5.5 of Standard No. 135,
as well as Standard No. 101.

Of particular significance, Standard
No. 135’s requirement to use specified
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words for a brake wear indicator lamp
(S5.5.5(d)(5)) is expressed as follows:

If a separate indicator is provided to
indicate brake lining wear-out as specified in
S5.5.1(d), the words ““‘Brake Wear’” shall be
used.

S5.5.1(d), which specifies one of the
conditions for which a brake indicator
must be activated, reads as follows:

Brake lining wear-out, if the manufacturer
has elected to use an electrical device to
provide an optical warning to meet the
requirements of S5.1.2(a).

Since S5.5.5(d)(5)’s wording
requirement applies to a separate
indicator provided to indicate brake
lining wear-out “‘as specified in
S$5.5.1(d),” and since S5.5.1(d) only
applies where a manufacturer has
“‘elected” to use an electrical device to
meet the standard’s brake wear status
requirement, it is NHTSA’s
interpretation that the wording
requirement does not apply where a
manufacturer has elected options other
than an electrical device to provide an
optical warning. Therefore, the agency
concurs with the result suggested by
Mercedes, although not necessarily with
the petitioner’s stated rationale.

NHTSA notes that Mercedes is correct
that, unless specifically prohibited,
manufacturers may voluntarily provide
more features or information than
required by a safety standard. The
agency cautions, however, that this
principle, by itself, does not necessarily
mean that voluntarily provided safety
features are not subject to particular
requirements set forth in a safety
standard. Such a result could be highly
dependent on a specific factual situation
and on the specific wording of a safety
standard. If a manufacturer has a
question about how a safety standard
applies in a specific situation, it may, of
course, request an interpretation from
NHTSA'’s Chief Counsel.

NHTSA will now address Mercedes’
request that Standard No. 135 be
amended to permit use of the
international symbol for worn brake
linings instead of the words “‘brake
wear.” The agency notes that Standard
No. 135 specifies the use of words for
several brake indicator functions, and
that the international symbol for worn
brake linings is part of a family of
related symbols which address a
number of brake functions. Therefore,
Mercedes’ request is part of a broader
issue of whether Standard No. 135
should permit the use of symbols
instead of words for the various brake
indicator functions.

In the preamble to the February 1995
final rule, NHTSA stated:

Notice 5 and this final rule (Section
S5.5.5(a)) allow the use of 1ISO symbols in
addition to the required labeling for the
purpose of clarity. However, the agency has
decided not to allow the ISO symbol alone
to be used as a substitute for the required
words. NHTSA believes that the 1ISO symbol
can be ambiguous to some drivers since the
ISO symbol, is not universally understood to
represent brakes. The agency notes that the
commenters did not provide any data
showing that the 1SO brake failure warning
indicator is clearly understood by drivers in
countries in which it is currently in use.
Moreover, the meaning of the symbol is not
readily apparent from its appearance, in
contrast to some symbols, such as the one for
horns, whose meaning is understandable on
its face. 60 FR 6414, February 2, 1995.

NHTSA has decided to conduct a
separate proceeding in which it will
reconsider permitting the use of
symbols for brake system indicators.
The agency believes that, before making
any change in this area, specific
comment should be sought on each of
the symbols in question and on what
steps can be taken to ensure that drivers
would learn the meaning of the
symbols.

NHTSA is granting the petitions to the
extent discussed above; the agency is
otherwise denying the petitions.

The agency is making the
amendments effective 30 days after
publication of the final rule. NHTSA
finds good cause for such an effective
date. The amendments do not impose
any new requirements or make existing
requirements more stringent. The
amendments instead either make
corrections in the new standard or very
minor changes in the test conditions
specified by the standard.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This notice was not reviewed under
Executive Order 12866. NHTSA has
examined the impact of this rulemaking
action and determined that it is not
“significant” within the meaning of the
Department of Transportation’s
regulatory policies and procedures.
NHTSA has further determined that the
effects of this rulemaking are so
minimal that preparation of a full
regulatory evaluation is not warranted.
The effects of today’s rule are minimal
because the rule makes only very minor
changes in the test conditions specified
by Standard No. 135. The rule will not
have any quantifiable impact on testing
costs or vehicle costs. The agency’s
detailed analysis of the economic effects
of Standard No. 135, set forth in the
Final Regulatory Evaluation prepared to
accompany the February 1995 final rule

establishing that standard, remains
valid.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this final rule under the
Regulatory Flexibility Act. | hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities. As
explained above, today’s final rule
makes only very minor changes in the
test conditions specified by Standard
No. 135, and will not have any
guantifiable impact on testing costs or
vehicle costs. For these reasons, neither
manufacturers of passenger cars, nor
small businesses, small organizations or
small governmental units which
purchase motor vehicles, will be
significantly affected by the rule.
Accordingly, no regulatory flexibility
analysis has been prepared.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (P.L. 96-511),
NHTSA notes that there are no
requirements for information collection
associated with this final rule.

National Environmental Policy Act

NHTSA has also analyzed this final
rule under the National Environmental
Policy Act and determined that it will
not have a significant impact on the
human environment.

Executive Order 12612 (Federalism)

Finally, NHTSA has analyzed this
rule in accordance with the principles
and criteria contained in E.O. 12612,
and has determined that this rule will
not have significant federalism
implications to warrant the preparation
of a Federalism Assessment.

Civil Justice Reform

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.



Federal Register / Vol. 60, No. 141 / Monday, July 24, 1995 / Rules and Regulations

37847

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, 49
CFR Part 571 is amended as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
of Title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.135 is amended by
revising S6.1.1, S6.5.3.3, S7, S7.1,
S7.1.3(a), heading of S7.2.3, S7.2.3(a),
S7.2.3(c)(3), S7.2.4(d), S7.4.3(a),
S7.4.3(e), S7.4.4(b), introductory text of
S7.4.4(h), S7.4.5, S7.5.2(a), S7.5.2(c),
S7.5.3(a), S7.5.3(b), S7.6.2(a), S7.6.2(c),
S7.6.3, S7.7.3(a), S7.7.3(c), S7.8.2(a),
S$7.9.2(a), introductory text of S7.9.3,
S$7.10.1, S7.10.3(a), S7.10.3(c),
S7.10.3(f), introductory text of S7.10.4,
S7.11, S7.11.3(a), S7.11.3(h), S7.12,
S$7.12.2(d), S7.13.3(a)(1), S7.13.3(d)(1),
introductory text of S7.14.3(c),
S7.14.3(c)(1), S7.14.3(i), S7.15.3(d),
S7.16.3(c), and redesignating S6.5.4.3 as
S6.5.4.1 and republishing it, to read as
follows:

§571.135 Standard No. 135; Passenger car
brake systems.
* * * * *

S6.1.1. Ambient temperature. The
ambient temperature is any temperature
between 0 °C (32 °F) and 40 °C (104 °F).
* * * * *

S6.5.3.3. In the stopping distance
formulas given for each applicable test
(such as S<0.10V+0.0060V?2), S is the
maximum stopping distance in meters,
and V is the test speed in km/h.

* * * * *

S6.5.4.1. The vehicle is aligned in the
center of the lane at the start of each
brake application. Steering corrections

are permitted during each stop.
* * * * *

S7. Road test procedures and
performance requirements. Each vehicle
shall meet all the applicable
requirements of this section, when
tested according to the conditions and
procedures set forth below and in S6, in
the sequence specified in Table 1:

TABLE 1.—ROAD TEST SEQUENCE

. Section
Testing order No.
Vehicle loaded to GVWR:
1 BUMISh ..vveieeiiiiieeeec e S7.1
2 Wheel lock sequence ............ S7.2

TABLE 1.—ROAD TEST SEQUENCE—

Continued
: Section
Testing order No.
Vehicle loaded to LLVW:
3 Wheel lock sequence ............ S7.2
4 ABS performance S7.3
5 Torque wheel .........ccccevieenns S7.4
Vehicle loaded to GVWR:
6 Torque wheel ........ccccevieene S7.4
7 Cold effectiveness ................. S7.5
8 High speed effectiveness ...... S7.6
9 Stops with engine off ............. S7.7
Vehicle loaded to LLVW:
10 Cold effectiveness ............... S7.5
11 High speed effectiveness .... S7.6
12 Failed antilock ...........ccccceee.. S7.8
13 Failed proportioning valve ... S7.9
14 Hydraulic circuit failure ........ S7.10
Vehicle loaded to GVWR:
15 Hydraulic circuit failure ........ S7.10
16 Failed antilock ...................... S7.8
17 Failed proportioning valve ... S7.9
18 Power brake unit failure ....... S7.11
19 Parking brake ..........cccoeuenne S7.12
20 Heating Snubs ........ S7.13
21 Hot Performance S7.14
22 Brake co0ling .......cccccoeeueeennee S7.15
23 Recovery Performance ........ S7.16
24 Final Inspection ...........c.c...... S7.17
S7.1. Burnish.
* * * * *
S7.1.3.* * *
(a) IBT: <100 °C (212 °F).
* * * * *
S7.2.3. Test Conditions and
Procedures.
(a) IBT: 265 °C (149 °F), <100 °C (212
°F).
* * * * *
(C) * X *

(3) The pedal is released when the
second axle locks, or when the pedal
force reaches 1kN (225 Ibs), or 0.1
seconds after first axle lockup,
whichever occurs first.

* * * * *

S7.24.* * *

(d) If any one of the three valid runs
on any surface results in neither axle
locking (i.e., only one or no wheels
locked on each axle) before a pedal force
of 1kN (225 Ibs) is reached, the vehicle
shall be tested to the torque wheel

procedure.
* * * * *
S7.43.* * *
(a) IBT: 265 °C (149 °F), <100 °C (212
°F).
* * * * *

(e) Number of runs: With the vehicle
at LLVW, run five stops from a speed of
100 km/h (62.1 mph) and five stops
from a speed of 50 km/h (31.1 mph),
while alternating between the two test
speeds after each stop. With the vehicle
at GVWR, repeat the five stops at each

test speed while alternating between the
two test speeds.
* * * * *

S7.44.* * *

(b) For each brake application under
S7.4.3 determine the slope (brake factor)
and pressure axis intercept (brake hold-
off pressure) of the linear least squares
equation best describing the measured
torque output at each braked wheel as
a function of measured line pressure
applied at the same wheel. Only torque
output values obtained from data
collected when the vehicle deceleration
is within the range of 0.15g to 0.80g are
used in the regression analysis.

* * * * *

(h) Plot f; and f, obtained in (g) as a
function of z, for both GVWR and LLVW
load conditions. These are the adhesion
utilization curves for the vehicle, which
are compared to the performance
requirements in S7.4.5. shown
graphically in Figure 2:

* * * * *

S7.4.5. Performance requirements. For
all braking ratios between 0.15 and 0.80,
each adhesion utilization curve for a
rear axle shall be situated below a line
defined by z=0.9k where z is the braking
ratio and k is the PFC.

* * * * *

S752.* * *

(a) IBT: 265 °C (149 °F), 2100 °C (212
°F).
* * * * *

(c) Pedal force: =65N (14.6 Ibs), =500N
(112.4 lbs).
* * * * *

S753.* * *

(a) Stopping distance for 100 km/h
test speed: =70m (230 ft).

(b) Stopping distance for reduced test
speed: S=0.10V+0.0060V2.

* * * * *

S7.6.2.* * *

(a) IBT: 265 °C (149 °F), 2100 °C (212
°F).
* * * * *

(c) Pedal force: 265N (14.6 Ibs), =500N
(112.4 Ibs).
* * * * *

S7.6.3. Performance requirements.
Stopping distance:
S$>0.10V+0.0067V2,

* * * * *

S7.73.* * *

(a) IBT: 265 °C (149 °F), 2100 °C (212
°F).
* * * * *

(c) Pedal force: 265N (14.6 Ibs), 2500N
(112.4 Ibs).
* * * * *

S7.82.* * *

(a) IBT: 265 °C (149 °F), 2100 °C (212
°F).
* * * * *
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S7.9.2.% * *
(a) IBT: 265 °C (149 °F), 2100 °C (212
°F).
* * * * *

S$7.9.3. Performance requirements.
The service brakes on a vehicle
equipped with one or more variable
brake proportioning systems, in the
event of any single functional failure in
any such system, shall continue to
operate and shall stop the vehicle as
specified in S7.9.3(a) or S7.9.3(b).

* * * * *

S7.10.1. General information. This
test is for vehicles manufactured with or
without a split service brake system.

* * * * *

S§7.10.3.* * *

(a) IBT: =65 °C (149 °F), 2100 °C (212
°F).
* * * * *

(c) Pedal force: =65N (14.6 Ibs), =500
N (112.4 Ibs).
* * * * *

(f) Alter the service brake system to
produce any one rupture or leakage type
of failure other than a structural failure
of a housing that is common to two or
more subsystems.

* * * * *

$7.10.4. Performance requirements.

For vehicles manufactured with a
split service brake system, in the event
of any rupture or leakage type of failure
in a single subsystem, other than a
structural failure of a housing that is
common to two or more subsystems,
and after activation of the brake system
indicator as specified in S5.5.1, the
remaining portions of the service brake
system shall continue to operate and
shall stop the vehicle as specified in
S7.10.4(a) or S7.10.4(b). For vehicles not
manufactured with a split service brake
system, in the event of any one rupture
or leakage type of failure in any
component of the service brake system
and after activation of the brake system
indicator as specified in S5.5.1, the
vehicle shall by operation of the service
brake control stop 10 times
consecutively as specified in S7.10.4(a)
or S7.10.4(b). Each of the 10 stops shall
meet the applicable stopping distance
requirement.

* * * * *

S7.11. Brake power unit or brake

power assist unit inoperative (System

depleted).
* * * * *
S7.113.* * *
(a) IBT: 265 °C (149 °F), <100 °C (212
°F).
* * * * *

(h) If the brake power unit or power
assist unit operates in conjunction with
a backup system and the backup system

is automatically activated in the event of
a primary power service failure, the
backup system is operative during this
test.

* * * * *
S7.12. Parking brake.

* * * * *
S7.122.* * *

(d) Parking brake applications: 1
application and up to 2 reapplications,
if necessary.

* * * * *

S§7.133.* * *

(a***

(1) Establish an IBT before the first
brake application (snub) of =55 °C (131
°F), <65 °C (149 °F).

* * * * *
(d)* * *

(1) Maintain a constant deceleration
rate of 3.0 m/s2 (9.8 fps2).

* * * * *

S7.14.3.* * *
(c) Pedal force:

(1) The first stop is done with an
average pedal force not greater than the
average pedal force recorded during the
shortest GVWR cold effectiveness stop.

* * * * *

(i) Immediately after completion of
the second hot performance stop, drive
1.5 km (0.93 mi) at 50 km/h (31.1 mph)
before the first cooling stop.

* * * * *

§7.153.* * *

(d) Deceleration rate: Maintain a
constant deceleration rate of 3.0 m/s2

(9.8 fps2).
* * * * *
S7.16.3.* * *

(c) Pedal force: The average pedal
force shall not be greater than the
average pedal force recorded during the
shortest GVWR cold effectiveness stop.
* * * * *

Issued on July 18, 1995.

Ricardo Martinez,

Administrator.

[FR Doc. 95-18106 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 611

[Docket No. 950710176-5176-01; I.D.
061295A]

RIN 0648—-AE50

Foreign Fishing Regulations; Approval
of Preliminary Management Plan (PMP)
for Atlantic Herring and Modification of
Subpart C of the Foreign Fishing
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule.

SUMMARY: NMFS announces the
approval of the PMP for Atlantic herring
and issues this interim final rule to
modify the foreign fishing regulations
pertaining to the Northwest Atlantic
Ocean fishery. In accordance with the
PMP, Atlantic herring is removed from
the list of species prohibited for
possession by foreign vessels and is
added to the allocated species list for
the exclusive economic zone (EEZ). This
rule also removes the foreign fishing
regulations pertaining to Atlantic hakes.
The PMP sets the initial specifications
for Atlantic herring and this rule
provides a mechanism for modifying the
initial specifications for that species.
This rule also removes silver hake and
red hake from the allocated species list
and adds them, along with several other
multispecies finfish, to the prohibited
species list. The intended effect of this
rule is to encourage the U.S. harvest of
an underutilized segment of the stock of
Atlantic herring by allowing the
issuance of permits to foreign vessels to
receive herring from U.S. vessels.
DATES: Effective July 21, 1995. Public
comments are invited through August
23, 1995 and should be sent to Dr.
Andrew A. Rosenberg, (see ADDRESSES
below).

ADDRESSES: Copies of the PMP/
Environmental Assessment supporting
this action may be obtained from Dr.
Andrew A. Rosenberg, Regional
Director, National Marine Fisheries
Service, One Blackburn Drive,
Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, NMFS, Fishery Policy
Analyst, 508-281-9272.
SUPPLEMENTARY INFORMATION: The U.S.
Atlantic coastal herring resource has
grown rapidly from less than 100,000
metric tons (mt) (220 million Ib (m Ib))
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in 1981 to an estimated 2.8 million mt
(6.2 billion Ib) at the beginning of 1992.
This increase is due largely to the
recovery of the Georges Bank/Nantucket
Shoals component of the stock, which
supported a large foreign fishery during
the 1960’s and early 1970’s, but
collapsed in the early 1970’s due to
overexploitation. Currently, the stock is
large and considerably underutilized,
and may increase in size even further in
the near future under current rates of
exploitation.

Well over 90 percent of the total
commercial harvest for Atlantic herring
is taken from the Gulf of Maine in weirs
and stop seines (fixed gear) and with
purse seines and mid-water trawls
(mobile gear). More recently, sales of
adult herring to foreign processing
vessels operating in internal waters
(IWPs) have been conducted after
having been approved by the Governors
of Massachusetts, Maine, Rhode Island,
New York, and New Jersey under
section 306(c) of the Magnuson Fishery
Conservation and Management Act. The
IWPs have provided new market
opportunities for nearshore U.S.
fishermen.

Atlantic herring was managed on the
U.S. east coast pursuant to an agreement
between the States of Maine, New
Hampshire, Massachusetts, and Rhode
Island. This agreement was adopted in
1983 and endorsed by the Atlantic
States Marine Fisheries Commission
(ASMFC). The agreement replaced the
Federal Fishery Management Plan for
the Atlantic Herring Fishery (Atlantic
Herring FMP) that was developed by the
New England Fishery Management
Council (NEFMC) and implemented on
March 19, 1979 (44 FR 17186). The
Atlantic Herring FMP was subsequently
withdrawn by the Secretary of
Commerce on January 5, 1983 (48 FR
416), once it became clear that catch
quotas for herring in the Gulf of Maine
were not going to be enforced in State
waters. In the absence of an Atlantic
Herring FMP, the species was placed on
the prohibited species list. This action
had the effect of prohibiting all foreign
directed fisheries and joint ventures
with foreign nationals for Atlantic
herring in the EEZ.

With the development of IWP
fisheries in the mid-1980’s, it became
clear that the 1983 interstate agreement
was no longer adequate to manage the
U.S. Atlantic herring resource. The
dramatic growth of the stock,
particularly offshore and in southern
New England and mid-Atlantic coastal
waters, prompted more states to declare
their interests in IWP opportunities and
in management of the resource. In 1993,
a memorandum of understanding was

circulated among the States of Maine,
New Hampshire, Massachusetts, Rhode
Island, Connecticut, New York, and
New Jersey, which demonstrated the
intent of these States to manage Atlantic
herring cooperatively in State waters.
The affected states, working through the
ASMFC Atlantic Herring section,
developed an IWP allocation process
among the states, which was
incorporated into a new interstate FMP
that was adopted by the ASMFC in May
1994.

Since neither the 1983, nor the 1993,
agreement was comprehensive enough
to manage the U.S. Atlantic herring
resource, ASMFC’s new FMP
established management objectives,
defined overfishing, affirmed the
existing IWP allocation procedures, and
laid the groundwork for future
management of domestic fishing activity
by the ASMFC and the NEFMC.

The trend toward increasing IWP
landings is likely to continue, especially
if fishers are forced to reduce the
number of days spent trawling for
groundfish and turn to underutilized
species such as herring, and if foreign
nations have an interest in making
vessels available to process herring in
state waters.

A joint ASMFC and Federal Atlantic
Herring FMP would better ensure
compatible regulations for Atlantic
herring in State waters and the EEZ,
throughout the range of the stock (New
Brunswick to Cape Hatteras) in U.S.
waters. Federal management could also
provide joint venture opportunities in
Federal waters (outside 3 miles (5.6
km)). Until a Federal FMP is prepared
and approved, limitations on IWP
landings by U.S. fishers in State waters
and an approved PMP that would
manage the foreign fisheries in the EEZ
are the only means by which
exploitation of the resource can be
authorized and controlled throughout
the range.

On April 5, 1995, the NEFMC
requested that NMFS allow for a joint
venture fishery on the appropriate stock
component of Atlantic herring,
suggesting that a PMP be developed in
accordance with the requirements of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).
Shortly thereafter, NMFS received two
applications for foreign joint ventures
for Atlantic herring (60 FR 27492, May
24,1995, and 60 FR 28389, May 31,
1995). In response to these foreign
fishing permit applications for joint
ventures, NMFS, the ASMFC, and the
States of Maine and Massachusetts
developed an Atlantic Herring PMP, and
NMFS subsequently approved it. To
effect this PMP, Atlantic herring must

be removed from the list of species
prohibited for foreign fishing by the
foreign fishing regulations (50 CFR Part
611). In order to allow foreign vessels to
retain Atlantic herring received from
U.S. vessels, this rule removes Atlantic
herring from the classification of
prohibited species and adds Atlantic
herring to the list of allocated species.

This rule also removes silver hake and
red hake from the allocated species list
and adds them to the prohibited species
list in §611.50, and removes §611.51 in
its entirety, which pertains to the hake
fishery. Silver and red hakes have been
managed under the Northeast
Multispecies FMP since May 31, 1991.
Additionally, §611.51 should have been
removed from the foreign fisheries
regulations, but was not. This rule
updates 50 CFR part 611 and also adds
the following northeast multispecies
finfish to the prohibited species list of
the foreign fisheries regulations: Witch
flounder, American plaice, ocean pout,
winter flounder, windowpane flounder,
and white hake. There have been no
foreign fisheries or permits issued for
these species over this period.

Finally, this rule adds §611.52.
Section 611.52(b) establishes procedures
and provides a mechanism for adjusting
initial specifications under the Atlantic
Herring PMP. It is based on procedures
contained in 50 CFR 655.22(e), (), and
(9).
The PMP establishes the following
specifications for the Atlantic Herring
Fishery of the Northwestern Atlantic:
SPecies ......cccoeveeennnnn. Herring, Atlantic
Species Code 202
Optimum Yield (OY) 89,220 mt (197 m Ib)
Domestic Annual 89,220 mt (197 m Ib)

Harvest (DAH).
Domestic Annual

Processing (DAP).
Joint Venture Proc-

essing (JVP).

49,220 mt (109 m Ib)

40,000 mt (88 m Ib)

Reserve ......cccccevvennns 0
Total Allowable For- 0
eign Fishing
(TALFF).

The OY for Atlantic herring is derived
from the maximum sustainable yield
(MSY) as modified by considering
relevant social and economic factors, as
well as ecological factors. The economic
factors include the accrued benefits to
U.S. herring inshore fishermen from
IWPs by foreign vessels that are
approved by coastal State Governors.
The ecological factors include the recent
Canadian harvests of the shared stock
complex and uncertainties in stock
abundance that argue for a risk-averse
approach to herring management, and
social factors are mainly related to the
protection of current and future
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investments by U.S. fishermen and
processors in the herring fishery.

The difference between MSY (385,200
mt) less the combined removals
resulting from the Canadian catch
(34,200 mt) and IWPs (68,000 mt) would
leave 283,000 mt. The MSY would be
further modified to provide a measure of
confidence in achieving a risk-averse
approach to management of the herring
stock, given variations and fluctuations
in abundance, and result in an OY of
89,220 mt. The QY represents the
estimated DAH which is further
expressed as an estimated DAP of
49,220 mt, with the remaining DAH of
40,000 mt available to JVP. The
difference between the herring amount
remaining (193,780 mt) after the
Canadian catch and IWPs, less OY,
represents the uncertainty indicated
above. It has been determined that this
QY will result in the greatest overall
benefit to the nation by stimulating
further development of an underutilized
fishery and diverting effort away from
other overfished fisheries.

The PMP establishes permit
conditions and restrictions for foreign
vessels that participate in the joint
venture processing fisheries. These
conditions are necessitated by
conservation and management
requirements. Such conditions and
restrictions will be included in each
permit issued and those that pertain to
management area restrictions, including
the areas and periods for which foreign
processing vessels may participate in
JVP operations, are described in detail
in the PMP.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds there is
good cause to waive providing prior
notice and opportunity for public
comment under 5 U.S.C. 553(b)(B).
Providing prior notice and opportunity
for public comment is impracticable and
contrary to the public interest due to the
need to provide timely opportunity for
joint ventures to occur this summer in
an underutilized fishery. Because this
rule relieves a restriction, under 5
U.S.C. 553(d)(1) there is no need to
delay its effectiveness for 30 days.

This interim final rule has been
determined to be not significant for
purposes of E.O. 12866.

A section 7 consultation conducted by
the Northeast Region of NMFS
concluded that the level and type of
fishing in the fishery provided for under
this PMP/rule is not likely to adversely
affect endangered or threatened species
or critical habitat. This consultation
decision is based on the PMP/rule

provisions and does not constitute
consultation on the herring fishery.

List of Subjects in 50 CFR Part 611

Fisheries, Foreign relations, Reporting
and recordkeeping requirements.

Dated: July 18, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 611 is amended
as follows:

PART 611—FOREIGN FISHING

1. The authority citation for part 611
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.
971 et seq., 22 U.S.C. 1971 et seq., and 16
U.S.C. 1361 et seq.

2.In 8611.50, paragraphs (b)(4)(i) and
(b)(4)(ii) are revised to read as follows:

§611.50 Northwest Atlantic Ocean fishery.

* * * * *

* X *

o

(i) The other allocated species,
namely: Short-finned squid, long-finned
squid, Atlantic herring, Atlantic
mackerel, river herring (includes
alewife, blueback herring, and hickory
shad), and butterfish; and

(ii) The prohibited species, namely:
American plaice, American shad,
Atlantic cod, Atlantic menhaden,
Atlantic redfish, Atlantic salmon, all
marlin, all spearfish, sailfish, swordfish,
black sea bass, bluefish, croaker,
haddock, ocean pout, pollock, red hake,
scup, sea turtles, sharks (except
dogfish), silver hake, spot, striped bass,
summer flounder, tilefish, yellowtail
flounder, weakfish, white hake,
windowpane flounder, winter flounder,
witch flounder, Continental Shelf
fishery resources, and other
invertebrates (except nonallocated

squids).
* * * * *
§611.5 [Removed and Reserved]

3. Section 611.51 is removed and
reserved.

4. Section 611.52 is added to subpart
C to read as follows:

§611.52 Atlantic herring fishery.

(a) Initial specifications. The initial
specifications of OY, DAH, DAP, JVP,
TALFF, and reserve (if any) have been
established by the PMP for Atlantic
herring approved on July 6, 1995. These
annual specifications will remain in
effect unless adjusted pursuant to the
provisions specified in paragraph (b) of
this section.

(b) Procedures to adjust initial
specifications. NMFS may adjust these
initial specifications upward or
downward to produce the greatest
overall benefit to the United States at
any time prior to or during the fishing
years for which the initial specifications
are set by publishing a notice in the
Federal Register with the reasons for
such adjustments. Any notice of
adjustment may provide for public
comment. Adjustments to the initial
specifications may take into account the
following information:

(1) The estimated domestic processing
capacity and extent to which it will be
used;

(2) Landings and catch statistics;

(3) Stock assessments; and

(4) Relevant scientific information.

[FR Doc. 95-18075 Filed 7-21-95; 8:45 am]
BILLING CODE 3510-22-W

50 CFR Part 661
[1.D. 042095A]
RIN 0648-AH79

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon, and
California; 1995 Management
Measures; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction of a final regulation (1.D.
042095A) that was published on
Wednesday, May 3, 1995 (60 FR 21746).
The regulation established the 1995
management measures for the Ocean
Salmon Fisheries Off the Coasts of
Washington, Oregon, and California.

EFFECTIVE DATE: July 21, 1995.

FOR FURTHER INFORMATION CONTACT:
William D. Chappell, 301-713-2341.

SUPPLEMENTARY INFORMATION: On May 3,
1995 (60 FR 21746), NMFS published
final management measures for the
ocean salmon fishery. This action
published applicable management
measures effective May 1, 1995, off the
West Coast. The action included two
complex tables which laid out the
management measures for the
commercial and recreational salmon
fisheries (Tables 1 and 2, respectively)
in management areas bounded by
prominent landmarks along the coast.
The tables provided for direct inclusion
in the Federal Register inadvertently
included errors which replaced the
degree symbol (°) with “E”, the minutes
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symbol (') with “N”, and the seconds
symbol (') with “NN” for latitudes (lat.)
identifying those points. The latitudes
of the landmarks were correctly
identified in the document under the
heading “Geographical Landmarks.”
This notice corrects the management
area divisions by correctly describing
them in Tables 1 and 2 of the document.

Correction of Publication

Accordingly, the publication on May
3, 1995, (60 FR 21746), of the final
management measures (1.D. 042095A),
that were the subject of FR Doc. 95—
10804, are corrected as follows:

Table 1 and 2 [Corrected]

On pages 21751-21752 and 21754—
21755 respectively, Part A to Table 1.
Commercial management measures for
1995 ocean salmon fisheries, and Part A
to Table 2. Recreational management
measures for 1995 ocean salmon
fisheries are corrected to read as follows:
BILLING CODE 3510-22-F
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Dated: July 13, 1995.

Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 95-18073 Filed 7—21-95; 8:45 am]

BILLING CODE 3510-22-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 162
RIN 1515-AB72

Search Warrants; Correction

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document makes a
correction to the document which was
previously published in the Federal
Register proposing to amend the
Customs Regulations by removing a
regulation limiting the authority of
Customs officers to whom search
warrants are issued.

FOR FURTHER INFORMATION CONTACT:
Janet L. Johnson, Attorney, Regulations
Branch, (202) 482-6930.

SUPPLEMENTARY INFORMATION:
Background

OnJuly 12, 1995, Customs published
in the Federal Register (60 FR 35881) a
document proposing to amend the
Customs Regulations by deleting section
162.14 (19 CFR 162.14) in order to make
the regulations consistent with the
current state of the law.

This document corrects an error
contained in that document. The error
concerns the statement “This document
does meet the criteria for a ‘significant
regulatory action’ as specified in
Executive Order 12866.” The word
“not” was inadvertently omitted from
the sentence. The document does not
meet the criteria for a “significant
regulatory action” as specified in
Executive Order 12866. Accordingly,
this document corrects that error.

Correction of Publication

Accordingly, the publication of July
12, 1995 of the notice of proposed
rulemaking (60 FR 35881) is corrected
as follows:

On page 35881, in the third column
under the heading ‘“The Regulatory

Flexibility Act and Executive Order
12866, the last paragraph is corrected
to read “This document does not meet
the criteria for a ‘significant regulatory
action’ as specified in Executive Order
12866.”

Dated: July 14, 1995.
Harold M. Singer,
Chief, Regulations Branch.
[FR Doc. 95-17985 Filed 7-21-95; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 820
[Docket No. 90N-0172]
RIN No. 0905-AD59

Medical Devices; Working Draft of the
Current Good Manufacturing Practice
(CGMP) Final Rule; Notice of
Availability; Request for Comments;
Public Meeting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of availability and
announcement of public meeting.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a working draft of a final
rule on the revision of the current good
manufacturing practice (CGMP)
regulation for devices (quality system
regulation). The quality system
regulation includes requirements related
to the methods used in and the facilities
and controls used for: Designing,
purchasing, manufacturing, packaging,
labeling, storing, installing, and
servicing of medical devices intended
for human use. The working draft
contains a number of changes made in
response to the many comments
received on the proposal to amend the
CGMP regulation, and it represents the
agency’s view of the necessary elements
of a CGMP regulation. In this document,
FDA is also announcing a public
meeting to be held on the working draft.
At a later time, FDA will announce a
meeting of the Device Good
Manufacturing Practice Advisory
Committee. The publication of this
document is intended to make the
working draft of the quality system

regulation available to the public in
order to give those who will attend the
public meetings the opportunity to be
informed of the agency’s current
thinking on the final rule and to allow
interested parties an additional
opportunity to comment before a final
regulation is issued.

DATES: The public meeting will be held
on Wednesday, August 23, 1995, from 9
a.m. to 4:30 p.m. Should more time be
needed, Thursday, August 24, 1995, has
been set aside for this purpose.
Interested persons, whether or not they
are able to attend, may submit written
comments on the issues described in
this notice by October 23, 1995. Submit
written notices of participation on or
before August 8, 1995. Any final
regulation that may issue, after a
thorough review of the comments
received on this working draft, will
become effective 180 days following its
publication in the Federal Register. A
transcript of the meeting will be
available from the Dockets Management
Branch (address below).

ADDRESSES: The meeting will be held at
the Parklawn Bldg, conference room D,
5600 Fishers Lane, Rockville, MD. There
is no registration fee for this meeting.
Submit written requests to make a
presentation at the meeting to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857. Submit written
requests for single copies of the working
draft of the quality system regulation to
the Division of Small Manufacturers
Assistance (HFZ-220), Food and Drug
Administration, 1350 Piccard Dr.,
Rockville, MD 20850. Send two self-
addressed adhesive labels to assist that
office in processing your request.
Submit written comments on the
working draft to the Dockets
Management Branch (HFA-305)
(address above). Requests and
comments should be identified with the
docket number found in brackets in the
heading of this document. A copy of the
working draft and received comments
are available for public examination in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday. Copies of a facsimile of
the working draft, totaling
approximately 230 pages
(approximately 190 pages of draft
preamble and 40 pages of draft
regulation), are available from CDRH
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Facts on Demand (1-800-899-0381).
Copies of the revision may also be
obtained from the electronic docket
administered by the Division of Small
Manufacturers Assistance and are
available to anyone with a video
terminal or personal computer (1-800-
252-1366).

FOR FURTHER INFORMATION CONTACT:
Kimberly A. Trautman, Office of
Compliance, Center for Devices and
Radiological Health (HFZ-341), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 301-594—
4648.

SUPPLEMENTARY INFORMATION:

I. Background

Manufacturers establish and follow
quality systems to help ensure that their
products consistently meet applicable
requirements and specifications. The
quality systems for FDA regulated
products (food, drugs, biologics, and
devices) are known as CGMP’s. CGMP
requirements for devices (part 820 (21
CFR part 820)) were first authorized by
section 520(f) of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
360j(f)), which was among the
authorities added to the act by the
Medical Device Amendments of 1976
(Pub. L. 94-295). The Safe Medical
Devices Act (the SMDA) of 1990 (Pub.
L. 101-629), enacted on November 28,
1990, amended section 520(f) of the act,
providing FDA with the explicit
authority to add preproduction design
validation controls to the CGMP
regulation. The SMDA also added a new
section 803 to the act (21 U.S.C. 383)
which, among other things, encourages
FDA to work with foreign countries
toward mutual recognition of CGMP
requirements. —

FDA undertook the revision of the
CGMP regulation in part to add the
design controls authorized by the SMDA
to the CGMP regulation, and in part
because the agency believes that it
would be beneficial to the public, as
well as the medical device industry, for
the CGMP regulation to be consistent, to
the extent possible, with the
requirements for quality systems
contained in applicable international
standards, namely, the International
Organization for Standards (ISO)
9001:1994 ““Quality Systems—Model for
Quality Assurance in Design,
Development, Production, Installation,
and Servicing” (Ref. 1), and the ISO
working draft revision of ISO/DIS 13485
“Quality Systems—Medical Devices—
Supplementary Requirements to ISO
9001” (Ref. 2), among others. The
preamble to the November 23, 1993,
proposal contained a detailed

discussion of the history of the device
CGMP regulation, from the agency’s
initial issuance of the regulation
through FDA'’s decision to propose
revising the regulation.—

The agency’s working draft embraces
the same “‘umbrella” approach to CGMP
regulation that is the underpinning of
the existing CGMP regulation. Thus,
because this regulation must apply to so
many different types of devices, the
regulation does not prescribe in detail
how a manufacturer must produce a
specific device. Rather, the regulation
lays the framework that all
manufacturers must follow, requiring
that the manufacturer develop and
follow procedures, and fill in the
details, that are appropriate to a given
device according to the current state-of-
the-art manufacturing for that specific
device. FDA has made further changes
to the proposed regulation, as the
working draft evidences, to provide
manufacturers with even greater
flexibility in achieving the quality
requirements.

11. Decision to Make a Working Draft
Available for Comment

On November 23, 1993 (58 FR 61952),
the agency issued the proposed
revisions to the CGMP regulation,
entitled ‘“Medical Devices; Current
Good Manufacturing Practice (CGMP)
Regulations; Proposed Revisions;
Request for Comments,” and public
comment was solicited. After the
proposal issued, FDA met with the
Global Harmonization Task Force
(GHTF) Study Group in early March
1994, in Brussels, to compare the
provisions of the proposal with the
provisions of ISO 9001:1994 and
European National (EN) standard EN
46001 ““Quality Systems—Medical
Devices—Particular Requirements for
the Application of EN 29001.” The
GHTF includes: Representatives of the
Canadian Ministry of Health and
Welfare; the Japanese Ministry of Health
and Welfare; FDA; and industry
members from the European Union,
Australia, Canada, Japan, and the
United States. The participants at the
GHTF meeting favorably regarded FDA’s
effort toward harmonization with
international standards. The GHTF
submitted comments, however, noting
where FDA could more closely
harmonize to achieve consistency with
quality system requirements worldwide.
Since the proposal published, FDA has
also attended numerous industry and
professional association seminars and
workshops, including ISO Technical
Committee 210 “Quality Management
and Corresponding General Aspects for

Medical Devices” meetings, where the
proposed revisions were discussed.

The original period for comment on
the proposal closed on February 22,
1994, and was extended until April 4,
1994. Because of the heavy volume of
comments and the desire to increase
public participation in the development
of the quality system regulation, FDA
decided to publish this notice of
availability in the Federal Register to
allow comment on the working draft, to
be followed by two public meetings, as
described below, before issuing a final
regulation.

This working draft represents the
agency’s current views on how it would
respond to the many comments
received, and on how the agency
believes a final rule should be framed.
FDA solicits public comment on this
working draft to determine if the agency
has adequately addressed the many
comments received and whether the
agency has framed a final rule that
achieves the public health goals to be
gained from implementation of quality
systems in the most efficient manner.

I11. Opportunity for Public Meeting

FDA intends to hold two public
meetings on the revision of the quality
system regulation. One meeting, which
will be held pursuant to 21 CFR part
10.65(b), is scheduled for August 23,
1995. Interested persons who wish to
participate in the public meeting may,
on or before August 8, 1995 submit a
written notice of participation to the
Dockets Management Branch (address
above). All notices submitted should be
identified with the docket number
found in brackets in the heading of this
document and should be clearly marked
“Notice of Participation.” The notice
should also contain the name, address,
telephone number, business affiliation
of the person requesting to make a
presentation, a brief summary of the
presentation, and the approximate time
requested for the presentation.

Individuals or groups having similar
interests are requested to consolidate
their comments and present them
through a single representative. FDA
may require joint presentations by
persons with common interests. FDA
will allocate the time available for the
meeting among the persons who
properly submit a written notice of
participation. The meeting is informal,
and the rules of evidence do not apply.

Because of the complexity of the
issues to be discussed at the public
meeting, FDA has concluded that it
would not be beneficial to the meeting
participants or the agency to devote the
entire meeting to public presentations.
Therefore, after reviewing the notices of
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participation and accompanying
information, FDA will schedule each
appearance and notify each participant
by mail or telephone of the time allotted
to the person and the approximate time
the person’s presentation is scheduled
to begin. Each presentation will be
limited in time in order to provide
sufficient time for prepared
presentations by the agency followed by
a discussion period. The schedule of the
public meeting will be available at the
meeting, and later it will be placed on
file in the Dockets Management Branch
(address above).

Individuals and organizations that do
not submit a notice of participation but
would like to testify will have the
opportunity, if time permits. A
transcript of the proceedings of the
public meeting, as well as all data and
information submitted voluntarily to
FDA during the public meeting to
discuss the working draft, will become
part of the administrative record and
will be available to the public under 21
CFR 20.111 from the Dockets
Management Branch (address above).

While oral presentations from specific
individuals and organizations will be
limited during the public meeting, the
written comments submitted as part of
the administrative record may contain a
discussion of any issues of concern. All
relevant data and documentation should
be submitted with the written
comments.

There will also be a public meeting
with the Device GMP Advisory
Committee, established under section
520(f)(1)(B) of the act, on the working
draft. That meeting will be governed by
part 14 (21 CFR part 14) of FDA’s
administrative practices and procedures
regulations, which specifies the
requirements for filing notices of
appearance. The tentative dates for the
meeting are September 13 and 14, 1995.
A notice of the exact dates, time, and
place for the meeting will appear in a
future issue of the Federal Register.
After considering the written comments
and the views expressed at the public
meeting and at the September advisory
committee meeting, FDA will publish a
final rule in the Federal Register.

1V. References

The following information has been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday:

(1) 1SO 9001:1994 “Quality Systems—
Model for Quality Assurance in Design,
Development, Production, Installation, and
Servicing.”

(2) 1SO working draft revision of ISO/DIS
13485 “Quality Systems—Medical Devices—
Supplementary Requirements to ISO 9001.”

V. Comments

Interested persons may, on or before
October 23, 1995, submit to the Dockets
Management Branch (address above),
written comments regarding this
working draft. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. The working
draft and received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: July 18, 1995.
William B. Schultz,
Deputy Commissioner for Policy.
[FR Doc. 95-18080 Filed 7-19-95; 1:36 pm]
BILLING CODE 4160-01-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-5260-2]

Approval of Existing Federally
Enforceable State and Local Operating
Permit Programs To Limit Potential To
Emit for Air Toxics; State of Alabama,;
Knox County, Tennessee

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes approval of the
State of Alabama’s Federally enforceable
state operating permits program
(FESOP) under section 112(l) of the
Clean Air Act as amended in 1990
(CAA). EPA proposes approval of the
Knox County, Tennessee Federally
enforceable local operating permit
program (FELOP) under section 112(1) of
the CAA. EPA is proposing approval of
both of these requests under section
112(l) of the CAA for purposes of
limiting potential to emit (PTE) for
hazardous air pollutant (HAP) sources.
In the final rules section of this Federal
Register, EPA is approving Alabama and
Knox County, Tennessee’s submittals as
a direct final rule without prior proposal
because the EPA views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA

receives adverse comments, the direct

final rule will be withdrawn and all

public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: To be considered, comments

must be received by August 23, 1995.

ADDRESSES: Written comments should

be addressed to Scott Miller of the EPA

Regional office listed below.

Copies of the material submitted by
both agencies may be examined during
normal business hours at the following
locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street NE., Atlanta, Georgia
30365.

Alabama Department of Environmental
Management, Air Division, 1751
Congressman W.L. Dickinson Drive,
Montgomery, Alabama 36109.

Knox County Department of Air
Pollution Control, City/County
Building, Suite 339, 400 West Main
Street, Knoxville, Tennessee 37902.

FURTHER INFORMATION CONTACT: Scott

Miller, Air Programs Branch, Air,

Pesticides & Toxics Management

Division, Region 4 Environmental

Protection Agency, 345 Courtland Street

NE., Atlanta, Georgia 30365. The

telephone number is 404/347—-2864.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the
rules section of this Federal Register.

Dated: June 23, 1995.

Patrick M. Tobin,

Acting Regional Administrator.

[FR Doc. 95-17614 Filed 7-21-95; 8:45 am]

BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 95
RIN 0970-AB46

Reduction of Reporting Requirements
for the State Systems Advance
Planning Document (APD) Process

AGENCY: Administration for Children
and Families, HHS.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: These proposed rules would
decrease the reporting burden on States
relative to the State systems advanced
planning document (APD) process by
increasing the threshold amounts above
which APDs and related procurement
documents need to be submitted for
Federal approval. The APD process is
the procedure by which States obtain
approval for Federal financial
participation in the cost of acquiring
automatic data processing equipment
and services. Additionally, these
proposed rules would eliminate the
requirement for State submittal of
biennial security plans for Federal
review in order to approve and ensure
timely Departmental action on State
funding requests.

DATES: Interested parties are invited to
comment on these proposed rules.
Comments must be received on or
before September 22, 1995.

FOR FURTHER INFORMATION CONTACT: Bill
Davis, State Data Systems Staff, 370
L’Enfant Promenade SW., Washington,
DC 20447, telephone (202) 401-6404.
ADDRESSES: Comments should be
submitted in writing to the Assistant
Secretary for Children and Families,
Attention: Mr. Mark Ragan, Office of
Information Systems Management, room
300 E, Hubert H. Humphrey Building,
200 Independence Avenue SW.,
Washington, DC 20201. Comments may
be inspected between 8 a.m. and 4:30
p.m. during regular business days by
making arrangement with the contact
person identified above.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

These proposed rules would reduce
current information collection activities
and, therefore, no approvals are
necessary under section 3504(h) of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511).

We estimate that the paperwork
burden associated with advance
planning document reporting
requirements would be reduced by 20
percent and that a further reduction
would result from the impact this
regulation would have on Request for
Proposals (RFP) and contract reporting
requirements. Additionally, this
proposed regulation would eliminate all
reporting burden previously associated
with submission of biennial security
reports.

Statutory Authority

These proposed regulations are
published under the general authority of

sections 402(a)(5), 452(a)(1), 1902(a)(4),
and 1102 of the Social Security Act (the
Act).

Background and Description of
Regulatory Provisions

State public assistance agencies
acquire automatic data processing (APD)
equipment and services for computer
operations which support the Aid to
Families with Dependent Children,
Adult Assistance, Child Support
Enforcement, Medicaid, Child Welfare,
and Refugee Resettlement programs.
Currently any competitive acquisition
over $500,000 or any sole source
acquisition over $100,000 in total State
and Federal costs which will be
matched at the regular Federal financial
participation (FFP) rate requires written
prior approval of an APD. Project cost
increases of more than $300,000 require
the submission of an APD Update. Also,
most procurement documents (Request
for Proposals (RFPs) and contracts) over
$300,000, and contract amendments
over $100,000 must be approved by the
Federal funding agencies.

Experience since these thresholds
have been in place shows that the total
costs of all regular match State
acquisitions under $5 million account
for a small percentage of the total of all
State systems development and
operations costs, but that they account
for a disproportionate share of the
documents submitted for Federal
review. In order to reduce the reporting
burden on States and to better use
Federal resources, we are proposing to
raise the threshold amounts for regular
match acquisitions. We would continue
to require written prior approval for all
equipment and services acquired at an
enhanced matching rate.

To further the goal of reduced burden
and increased efficiency, these rules
also propose to eliminate the
requirement for submitting biennial
security reports to HHS. In the four
years that biennial security reports have
been required under this subpart, it has
been our experience that the submission
and review of these reports by HHS
components has been of minimal value
to assuring that States have adequate
security programs. Ultimately, the
adequacy of these programs rests with
the States. For this reason, we are
proposing to eliminate this reporting
requirement, but to continue
requirements that States must perform
security reviews and be responsible for
maintaining review reports. These
reports would then be available for
inspection by HHS staff during on-site
reviews where their content could be
compared to actual operations.

We are also proposing to change the
rules to provide prompt Department
action on State funding requests. On
average the Department takes 30 to 60
days to respond to State submissions.
Delayed responses to States can cause
project delays and increased costs to all
parties including the Department. From
its experience, the Department has
determined that response can and
should be made within 60 days. In
recognition of that experience and our
partnership and commitment to State
projects which support our programs,
we are proposing to establish a
provision whereby, if the Department
has not provided a State written
approval, disapproval, or a request for
information within 60 days of issuing an
acknowledgement of receipt of a State’s
request, the request would be deemed to
have provisionally met the prior
approval requirements. In this way,
States would have a firmer basis upon
which to establish project timeframes,
including the need to obtain HHS
approvals, and the incidence of
increased project costs due to delays in
Departmental action on State funding
requests would be reduced.

Provisional approval would not
absolve a State from meeting all Federal
requirements which pertain to the
computer project or acquisition. Such
projects would continue to be subject to
Departmental audit and review, and the
determinations made from such audits
and reviews. Even written prior
approval by the Department does not
guarantee absolutely that there will be
no subsequent determination of
violation of the pertinent Federal
statutes and regulations. States which
are confident that their project is in
compliance would be able, however, to
proceed after the 60-day period has
expired without further delay awaiting
Federal approval.

These proposed rules would revise 45
CFR 95.611(a)(1), which provides that
States must obtain prior written
approval for APD equipment or services
anticipated to have total acquisition
costs of $500,000 or more in Federal and
State funds, to increase the $500,000
threshold amount to $5 million or more.
Similarly, paragraph (a)(4), which
requires prior written approval with
respect to State plans to acquire
noncompetitively from a
nongovernmental source, APD
equipment and services, with a total
acquisition cost of greater than
$100,000, is proposed to be revised to
require that a State obtain prior
approval of its justification for a sole
source acquisition with total State and
Federal costs of more than $1 million
but no more than $5 million and would
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provide that noncompetitive
acquisitions of greater than $5 million
continue to be subject to the
requirements of paragraph (b), which
provides specific prior approval
requirements.

The Department expects that
justifications for sole source
acquisitions of between $1 million and
$5 million would address pertinent
Federal and State requirements. For
example, the justification should
include a description of the proposed
acquisition, the circumstances
identified at 45 CFR part 74, Appendix
G under which a grantee may undertake
a noncompetitive acquisition, and
assurances that the sole source
acquisition meets the requirements of
State laws, regulations and other
relevant guidelines. Contracts which
results from sole source acquisitions of
greater than $1 million are subject to
prior approval in accordance with 45
CFR 95.611(b)(2)(iii).

We are also proposing to eliminate
paragraph (a)(3), which provides a
separate threshold amount for
acquisitions in support of State
Medicaid systems funded at the 75
percent FFP rate. The Health Care
Financing Administration (HCFA)
would apply the new thresholds of Title
XIX funded projects and these rules
would be described in an upcoming
revision to Part 11 of the State Medicaid
Manual. Additionally, we are proposing
to modify paragraph (a)(2) to delete a
reference to paragraph (a)(3) and to
redesignate paragraphs (a)(4) through
(a)(7) as paragraphs (a)(3) through (a)(6).
We are also proposing to revise
paragraph (a)(4), as redesignated, to

change the reference from (a)(6) to (a)(5).

Paragraph (b)(1)(iii), which provides
that unless specifically exempted by the
Department, approval must be received
prior to release of a Request for Proposal
(RFP) or execution of a contract where
costs are anticipated to exceed
$300,000, is proposed to be revised to
increase the threshold to $5 million
with respect to competitive
procurements and $1 million for
noncompetitive acquisitions from
nongovernment sources. As proposed,
this paragraph would provide that
States may be required to submit RFPs
and contracts under the threshold
amounts on an exception basis or if the
procurement strategy is not adequately
described and justified.

With respect to contract amendments,
we are proposing to revise 45 CFR
95.611(b)(2)(iv) is revised to provide
that prior approval is needed, unless
specifically exempted by the
Department, prior to execution of a
contract amendment involving cost

increases of greater than $1 million or
time extensions of more than 120 days.
In addition, States would be required to
submit for approval contract
amendments under these threshold
amounts on an exception basis or if the
contract amendment was not adequately
described and justified in the APD.

As indicated, with respect to both
proposed changes to paragraph (b), HHS
would retain the right to review and
approve all RFPs, contracts, and
contract amendments, regardless of
dollar amount, on an exception basis.
This could include instances where new
program requirements or technology are
involved, as in electronic benefits
transfer, or when adequate description
and justification has not been provided
in the APD.

Paragraph (c)(1), which provides
specific approval requirements with
respect to regular FFP requests, is also
proposed to be revised to provide
increased thresholds. First, under
(©)(1)(i), the $1 million threshold with
respect to the need for written approval
from the Department of Annual
Advanced Planning Document Updates
(APDU) would be increased to $5
million. In paragraph (c)(1)(ii)(A), the
threshold with respect to the
requirement for approval of an “‘as
needed’”” APDU of projected cost
increases would be raised from a lesser
of $300,000 or 10 percent of the project
cost, to projected cost increases of $1
million or more.

We are also proposing to revise 45
CFR 95.611 to provide prompt Federal
action on State funding requests.
Accordingly, paragraph (d) would be
revised to provide that, if the
Department has not provided written
approval, disapproval, or a request for
information within 60 days of issuing an
acknowledgement of receipt of a State’s
request, the request would be
provisionally deemed to have met the
prior approval requirements.

Finally, we are proposing to amend 45
CFR 95.621(f)(6), which requires States
to submit biennial security reports for
Federal review and approval, to require
that such reports be maintained by
States for on-site review by HHS in the
future.

Regulatory Impact Analysis

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles. No costs are
associated with this rule as it merely
decreases reporting burden on States.

Regulatory Flexibility Act

Consistent with the Regulatory
Flexibility Act (Pub. L. 96-354), which
requires the Federal government to
anticipate and reduce the impact of
rules and paperwork requirements on
small businesses and other small
entities, the Secretary certifies that this
rule has no significant effect on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis is not required.

List of Subjects in 45 CFR Part 95

Claims, Computer technology, Grant
programs—health, Grant programs,
Social programs, Social Security.

(Catalog of Federal Domestic Assistance
Program Numbers 93.645 Child Welfare
Services-State Grants; 93.658, Foster Care
Maintenance; 93.659, Adoption Assistance;
93.563, Child Support Enforcement Program;
93.174, Medical Assistance Program; 93.570,
Assistant Payments-Maintenance Assistance)
Dated: November 29, 1994,
Mary Jo Bane,

Assistant Secretary for Children and Families.

Approved: March 30, 1995.
Donna E. Shalala,
Secretary.

For the reasons set forth in the
preamble, 45 CFR is proposed to be
amended as follows:

PART 95—GENERAL
ADMINISTRATION—GRANT
PROGRAMS (PUBLIC ASSISTANCE
AND MEDICAL ASSISTANCE)

1. The authority citation for part 95,
subpart F continues to read as follows:

Authority: Secs. 402(a)(5), 452(a)(1), 1102,
and 1902(a)(4) of the Social Security Act, 42
U.S.C. 602(a)(5), 652(a)(1), 1302, 1396a(a)(4);
5U.S.C. 301 and 8 U.S.C. 1521.

2. Section 95.611 is amended by
revising paragraphs (a)(1), (a)(2),
(b)(1)(iii), (b)(1)(iv), (c)(1)(), (c)(1)(ii) (A)
and (d) and by removing paragraph
(a)(3) and redesignating paragraphs
(2)(4) through (a)(7) as (a)(3) through
(a)(6) and revising newly redesignated
paragraphs (a)(3) and (a)(4) to read as
follows:

§95.611 Prior approval conditions.

(@) * * * (1) A State shall obtain prior
written approval from the Department
as specified in paragraph (b) of this
section, when the State plans to acquire
APD equipment or services with
proposed FFP at the regular matching
rate that it anticipates will have total
acquisition costs of $5,000,000 or more
in Federal and State funds.

(2) A State shall obtain prior written
approval from the Department as
specified in paragraph (b) of this
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section, when the State plans to acquire
APD equipment or services with
proposed FFP at the enhanced matching
rate authorized by 45 CFR 205.35, 45
CFR part 307 or 42 CFR part 433,
subpart C, regardless of the acquisition
cost.

(3) A State shall obtain prior written
approval from the Department of its
justification for a sole source
acquisition, when it plans to acquire
noncompetitively from a
nongovernmental source APD
equipment or services, with proposed
FFP at the regular matching rate, that
has a total State and Federal acquisition
cost of more than $1,000,000 but no
more than $5,000,000. Noncompetitive
acquisitions of more than $5,000,000 are
subject to the provisions of paragraph
(b) of this section.

(4) Except as provided for in
paragraph (a)(5) of this section, the State
shall submit requests for Department
approval, signed by the appropriate
State official, to the Director,
Administration for Children and
Families, Office of Information
Management Systems. The State shall
send to ACF one copy of the request for
each HHS component, from which the
State is requesting funding, and one for
the State Data Systems Staff, the
coordinating staff for these requests. The
State must also send one copy of the
request directly to each Regional
program component and one copy to the
Regional Director.

* * * * *
(b) * * *
* * * * *

(iii) For the Request for Proposal and
Contract, unless specifically exempted
by the Department, prior to release of
the RFP or prior to the execution of the
contract when the contract is
anticipated to or will exceed $5,000,000
for competitive procurement and
$1,000,000 for noncompetitive
acquisitions from nongovernmental
sources. States will be required to
submit RFPs and contracts under these
threshold amounts on an exception
basis or if the procurement strategy is
not adequately described and justified
in an APD.

(iv) For contract amendments, unless
specifically exempted by the
Department, prior to execution of the
contract amendment involving contract
cost increases exceeding $1,000,000 or
contract time extensions of more than
120 days. States will be required to
submit contract amendments under
these threshold amounts on an
exception basis or if the contract

amendment is not adequately described
and justified in an APD.
* * * * *

(C * * x

(1) * X *

(i) For an annual APDU for projects
with a total acquisition cost of more
than $5,000,000, when specifically
required by the Department.

(ii) For an ““As Needed APDU” when
changes cause any of the following:

(A) A projected cost increase of
$1,000,000 or more.

* * * * *

(d) Prompt action on requests for prior
approval. The ACF will promptly send
to the approving components the items
specified in paragraph (b) of this
section. If the Department has not
provided written approval, disapproval,
or a request for information within 60
days of the date of the Departmental
letter acknowledging receipt of a State’s
request, the request will automatically
be deemed to have provisionally met the
prior approval conditions of paragraph
(b) of this section.

3. Section 95.621 is amended by
revising paragraph (f)(6) to read as
follows:

§95.621 APD reviews.

* * * * *

(f)***

(6) The State agency shall maintain
reports of their biennial APD system
security reviews, together with pertinent
supporting documentation, for HHS on-
site review.

[FR Doc. 95-18070 Filed 7-21-95; 8:45 am]
BILLING CODE 4184-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 531

[Docket No. 95-51; Notice 1]

Passenger Automobile Average Fuel

Economy Standards; Proposed
Decision To Grant Exemption

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Proposed decision.

SUMMARY: This proposed decision
responds to a petition filed by Rolls-
Royce Motors, Ltd. (Rolls-Royce)
requesting that it be exempted from the
generally applicable average fuel
economy standard of 27.5 miles per
gallon (mpg) for model year 1997, and
that a lower alternative standard be
established. In this document, NHTSA

proposes that the requested exemption
be granted and that an alternative
standard of 15.1 mpg be established for
MY 1997 for Rolls-Royce.

DATES: Comments on this proposed
decision must be received on or before
September 7, 1995.

ADDRESSES: Comments on this proposal
must refer to the docket number and
notice number in the heading of this
notice and be submitted, preferably in
ten copies, to: Docket Section, Room
5109, National Highway Traffic Safety
Administration, 400 Seventh Street,
S.W., Washington, DC 20590. Docket
hours are 9:30 a.m. to 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT: Mr.
Orron Kee, Office of Market Incentives,
NHTSA, 400 Seventh Street, SW,
Washington, DC 20590. Mr. Kee’s
telephone number is: (202) 366—0846.

SUPPLEMENTARY INFORMATION:
Statutory Background

Pursuant to 49 U.S.C. section
32902(d), NHTSA may exempt a low
volume manufacturer of passenger
automobiles from the generally
applicable average fuel economy
standards if NHTSA concludes that
those standards are more stringent than
the maximum feasible average fuel
economy for that manufacturer and if
NHTSA establishes an alternative
standard for that manufacturer at its
maximum feasible level. Under the
statute, a low volume manufacturer is
one that manufactured (worldwide)
fewer than 10,000 passenger
automobiles in the second model year
before the model year for which the
exemption is sought (the affected model
year) and that will manufacture fewer
than 10,000 passenger automobiles in
the affected model year. In determining
the maximum feasible average fuel
economy, the agency is required under
49 U.S.C. 32902(f) to consider:

(1) Technological feasibility

(2) Economic practicability

(3) The effect of other Federal motor
vehicle standards on fuel economy, and

(4) The need of the Nation to conserve
energy.

The statute at 49 U.S.C. 32902(d)(2)
permits NHTSA to establish alternative
average fuel economy standards
applicable to exempted low volume
manufacturers in one of three ways: (1)
A separate standard for each exempted
manufacturer; (2) a separate average fuel
economy standard applicable to each
class of exempted automobiles (classes
would be based on design, size, price,
or other factors); or (3) a single standard
for all exempted manufacturers.
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Background Information on Rolls-
Royce

Rolls-Royce is a small company
concentrating wholly on the production
of high quality, prestigious cars. Rolls-
Royce markets cars under the Bentley
and Rolls-Royce nameplates and
currently seeks an exemption for both
Bentley and Rolls-Royce cars. The
annual production rate for these cars is
approximately 1,600 automobiles, of
which one-third are sold in the United
States. The corporate philosophy
concentrates on this limited production
as the only way to maintain their
reputation for producing what is widely
perceived as the best car in the world.

It believes that its customers will
continue to demand substantial cars,
craftsman-built, using traditional
materials and equipped to the highest
standards. Rolls-Royce operates as an
independent unit within the Vickers
group of companies and is required to
generate its own financial resources.
The limited financial resources of this
small company and its market position
preclude Rolls-Royce from improving
fuel economy by any means involving
significant changes to the basic concept
of a Rolls-Royce car.

Fuel economy improvements are
particularly difficult in the short run.
Rolls-Royce manufactures its own
engine and bodies and is a very low
volume manufacturer. Because of this
integration of component manufacturing
and low volume, model changes are
much less frequent than with larger
manufacturers. Rolls-Royce may
manufacture a body shell for fifteen
years before making a major change. The
opportunities for improving fuel
economy through changing the model
mix are also quite limited as Rolls-
Royce manufactures only one basic
model in different configurations and all
have similarly low fuel economy.

Roll’s Royce’s ability to make long
term fuel economy improvements is also
very limited. Any change in the basic
concept of its cars to reduce size or
downgrade the specifications would
not, according to the petitioner, be
acceptable to its customers.

Nevertheless, Rolls-Royce states that
it is making every effort to achieve the
lowest possible fuel consumption
consistent with meeting emission,
safety, and other standards while
maintaining customer expectations of its
product. In the 17-year period from
1978, when Federal fuel economy
standards were introduced, Rolls-Royce
has achieved a fuel economy
improvement of approximately 30
percent by substituting lighter weight
components and tuning its powertrain

while leaving basic features of the
vehicles unchanged.

Rolls-Royce states that technical
innovation and switching to lighter
weight materials should result in
worthwhile improvements in its
vehicles. The company believes that it
has been conscious of the need for
weight saving for many years, and since
the introduction of the Silver Shadow,
has made many parts of aluminum.
These include the engine block and
cylinder heads, transmission and axle
casings, doors, hood and deck lid.

In addition to discussing
opportunities for weight reduction,
Rolls-Royce also included in its petition
discussions of improving its fuel
economy through mix shifts, engine
improvements, and drive train and
transmission improvements.

Rolls-Royce’s Petition

On November 30, 1994, Rolls-Royce
petitioned NHTSA for an exemption
from the average fuel economy
standards for vehicles to be
manufactured by Rolls-Royce in model
year (MY) 1997. A number of petitions
have been filed by Rolls-Royce covering
all model years from 1978. The last was
submitted October 1992, which resulted
in Rolls-Royce being granted an
exemption from the generally applicable
fuel economy standard for MYs 1995
through 1996.

Methodology Used to Project Maximum
Feasible Average Fuel

Economy Level for Rolls-Royce

Baseline Fuel Economy

To project the level of fuel economy
which could be achieved by Rolls-Royce
in MY 1997, the agency considered
whether there were technical or other
improvements that would be feasible for
these Rolls-Royce vehicles, whether or
not the company currently plans to
incorporate such improvements in those
vehicles. The agency reviewed the
technological feasibility of any changes
and their economic practicability.

NHTSA interprets “technological
feasibility * as meaning that technology
which would be available to Rolls-
Royce for use on its MY 1997
automobiles, and which would improve
the fuel economy of those automobiles.
The areas examined for technologically
feasible improvements were weight
reduction, engine improvements, and
drive line improvements.

The agency interprets “‘economic
practicability” as meaning the financial
capability of the manufacturer to
improve its average fuel economy by
incorporating technologically feasible
changes to its MY 1997 automobiles. In

assessing that capability, the agency has
always considered market demand since
it is an implicit part of the concept of
economic practicability. Consumers
need not purchase what they do not
want.

In accordance with the concerns of
economic practicability, NHTSA has
considered only those improvements
which would be compatible with the
basic design concepts of Rolls-Royce
automobiles. NHTSA assumes that
Rolls-Royce will continue to produce a
five-passenger luxury car. Hence, design
changes that would make the cars
unsuitable for five adult passengers with
luggage or would remove items
traditionally offered on luxury cars,
such as air conditioning, automatic
transmission, power steering, and power
windows, were not examined. Such
changes to the basic design could be
economically impracticable since they
might well significantly reduce the
demand for these automobiles, thereby
reducing sales and causing significant
economic injury to the low volume
manufacturer.

Mix Shift

Rolls-Royce has little opportunity for
improving fuel economy by changing
the model mix since it makes only one
basic model in various configurations,
all with similarly low fuel economy.
The differences in fuel economy values
among the different models available in
MY 1997 will likewise be small. For the
1997 model year, Rolls-Royce and
Bentley cars will fall into five fuel
economy configurations, three from the
naturally aspirated engine family and
two from the turbocharged engine
family with the range of curb weights
from 5,360 Ibs to 6,100 Ibs. The
differences in fuel economy values
between the different models are small,
and the models with the lower projected
fuel economies have significantly lower
projected volumes. The Rolls-Royce
model mix is essentially fixed by the
market demand, and variations in sales
percentages between the models would
produce negligible improvement in
CAFE.

Weight Reduction

Rolls-Royce is conscious of the need
to improve automotive fuel economy of
its passenger vehicles. Work had begun
to design a lighter and more fuel
efficient model which included new
features such as a lighter bodyshell,
engine, transmission, suspension, and
other components. However, the
company’s financial resources are
limited compared to other
manufacturers, therefore its plans had to
be re-evaluated.
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In addition, Rolls-Royce had to
modify its passenger cars to
accommodate a number of safety
standards and environmental
regulations which resulted in an
increase in vehicle weight. A front
passenger air bag was introduced to
comply with the requirements of
FMVSS No. 208 for passive restraints.
The air conditioning system was
substantially revised to enable the use of
HC 134a refrigerant in place of the
previously used CFC 12.

Rolls-Royce, being a small
manufacturer of prestigious
automobiles, cannot afford to change the
design of its cars by downsizing since
its customers desire traditional size cars.

Engine Improvements

The current petition from Rolls-Royce
restates past efforts to improve fuel
economy in addressing engine
improvements. Past developmental
activities include test and evaluation of
various technologies applied to the
Rolls-Royce engine. These included the
Texaco Controlled Combustion system,
the Honda Compound Vortex Controlled
Combustion system, diesel engines,
cylinder disablement, increased engine
displacement (to reduce NO emissions
and permit timing for improved fuel
economy), the May “‘Fireball”
combustion chamber, and overall
downsizing of the engine and car
incorporating all new features including
bodyshell, engine, transmission, and
suspension. Each of these approaches
was discarded in turn as failing to
provide a feasible option for
simultaneously meeting fuel economy
and emission requirements, and
exacting customer expectations.

For MY 1994, Rolls-Royce introduced
a package of engine and emission
system improvements. The principal
feature was a revised induction system
incorporating a multi-point sequentially
pulsed fuel injection system, and an
advanced ignition system with an
individual coil for each cylinder. Both
systems are controlled by a central
engine management microprocessor.
The fuel injection system improves
control and precision of fuel metering
for improved emission control and fuel
economy during warm-up. The ignition
system improvements anticipate
regulatory requirements for emission
control diagnostics.

Transmission and Drive Train
Improvements

Rolls-Royce uses the General Motors
4L.80-E four-speed automatic
transmission with torque converter
lockup clutch on all models beginning
in MY 1992. Use of the fourth gear as

an overdrive ratio has shown the
capability of improving fuel economy by
approximately 14 percent under
highway driving conditions. The rear
axle ratio was reduced on the Bentley
Turbo R and Bentley Continental R,
thereby improving the top gear engine-
to-vehicle speed ratio from 28.5 rpm/
mph to 24.9 rpm/mph. This improved
the highway fuel economy of this model
by about 5 percent.

Effect of Other Motor Vehicle Standards

The Rolls-Royce petition cites exhaust
emission standards as having the
greatest effect on fuel economy, and for
this reason the company considers the
fuel economy program to be an integral
part of its emission control program. It
states that, historically, emission
standards have placed a severe strain on
its limited technical resources; and only
with the introduction of new emission
control techniques such as oxidation
and three way catalysts has the trend to
higher fuel consumption been reversed.

As a small volume manufacturer,
Rolls-Royce was not subject to the
recently agreed upon stringent
California emission standards until the
1995 model year. The more stringent
Federal Clean Air Act Amendment
standards will not apply until the 1996
model year.

Of the Federal regulations having an
adverse effect on fuel economy, Rolls-
Royce considers the most significant
ones to be 49 CFR Part 581 (energy
absorbing bumpers), FMVSS 214 (side
intrusion beam in doors), and FMVSS
208 (passive restraints). The passive
restraint systems (air bags) forced some
models to move into the 6,000 Ibs and
6,500 Ibs inertia weight classes. The
effect of these regulations increased
vehicle weight despite efforts to reduce
weight. Rolls-Royce is a small company
and engineering resources are limited
and priority must be given to meeting
mandatory standards in order to remain
in the marketplace. Conflict often exists
between the priority of meeting
standards and the need to remain
competitive.

The Need of the Nation To Conserve
Energy

The agency recognizes there is a need
to conserve energy, to promote energy
security, and to improve balance of
payments. However, as stated above,
NHTSA has tentatively determined that
it is not technologically feasible or
economically practicable for Rolls-
Royce to achieve an average fuel
economy in MY 1997 above 15.1 mpg.
Granting an exemption to Rolls-Royce
and setting an alternative standard at
that level would result in only a

negligible increase in fuel consumption
and would not affect the need of the
Nation to conserve energy. In fact, there
would not be any increase since Rolls-
Royce cannot attain those generally
applicable standards. Nevertheless, for
illustrative purposes the agency
estimates that the additional fuel
consumed by operating the MY 1997
fleet of Rolls-Royce vehicles at the
company’s projected CAFE of 15.1 mpg
(compared to an hypothetical 27.5 mpg
fleet) over 106,952 miles is 36,378 bbls.
of fuel. This averages about 8.30 bbls. of
fuel per day over the 12-year period that
these cars will be an active part of the
fleet. Obviously, this is insignificant
compared to the daily fuel used by the
entire motor vehicle fleet which
amounts to some 4.90 million bbls. per
day for passenger cars in the U.S. in
1993.

Maximum Feasible Average Fuel
Economy for Rolls-Royce

This agency has tentatively concluded
that it would not be technologically
feasible and economically practicable
for Rolls-Royce to improve the fuel
economy of its MY 1997 automobiles
above an average of 15.1 mpg, that
compliance with other Federal
automobile standards would not
adversely affect achievable fuel
economy beyond the amount already
factored into Rolls-Royce’s projections,
and that the national effort to conserve
energy would not be affected by
granting the requested exemption and
establishing an alternative standard.
Consequently, the agency tentatively
concludes that the maximum feasible
average fuel economy for Rolls-Royce in
MY 1997 is 15.1 mpg.

Proposed Level and Type of Alternative
Standard

The agency proposes to exempt Rolls-
Royce from the generally applicable
standard of 27.5 mpg and to establish an
alternative standard for Rolls-Royce for
MY 1997 at its maximum feasible
average fuel economy of 15.1 mpg.
NHTSA tentatively concludes that it
would be appropriate to establish a
separate standard for Rolls-Royce for the
following reasons. The agency has
already received a petition and
published a proposal (60 FR 31937, June
19, 1995) for an alternate standard for
MedNet, Inc. for MY’s 1996, 1997, and
1998 seeking an alternate standard for
that company of 17.0 mpg. Therefore,
the agency cannot use the second (class
standards) or third (single standard for
all exempted manufacturers) approaches
for MY 1997.
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Regulatory Impact Analyses

NHTSA has analyzed this proposal
and determined that neither Executive
Order 12866 nor the Department of
Transportation’s regulatory policies and
procedures apply. Under Executive
Order 12866, the proposal would not
establish a “rule,” which is defined in
the Executive Order as ‘‘an agency
statement of general applicability and
future effect.” The proposed exemption
is not generally applicable, since it
would apply only to Rolls-Royce, Inc.,
as discussed in this notice. Under DOT
regulatory policies and procedures, the
proposed exemption would not be a
“significant regulation.” If the Executive
Order and the Departmental policies
and procedures were applicable, the
agency would have determined that this
proposed action is neither major nor
significant. The principal impact of this
proposal is that the exempted company
would not be required to pay civil
penalties if its maximum feasible
average fuel economy were achieved,
and purchasers of those vehicles would
not have to bear the burden of those
civil penalties in the form of higher
prices. Since this proposal sets an
alternative standard at the level
determined to be Rolls-Royce’s
maximum feasible level for MY 1997, no
fuel would be saved by establishing a
higher alternative standard. NHTSA
finds that because of the minuscule size
of the Rolls-Royce fleet, that
incremental usage of gasoline by Rolls-
Royce’s and customers would not affect
the nation’s need to conserve gasoline.
There would not be any impacts for the
public at large.

The agency has also considered the
environmental implications of this
proposed exemption in accordance with
the National Environmental Policy Act
and determined that this proposed
exemption if adopted, would not
significantly affect the human
environment. Regardless of the fuel
economy of the exempted vehicles, they
must pass the emissions standards
which measure the amount of emissions
per mile traveled. Thus, the quality of
the air is not affected by the proposed
exemption and alternative standard.
Further, since the exempted passenger
automobiles cannot achieve better fuel
economy than is proposed herein,
granting this proposed exemption
would not affect the amount of fuel
used.

Interested persons are invited to
submit comments on the proposed
decision. It is requested but not required
that 10 copies be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21).

Necessary attachments may be
appended to these submissions without
regard to the 15 page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
business information has been deleted,
should be submitted to the Docket
Section. A request for confidentiality
should be accompanied by a cover letter
setting forth the information specified in
the agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing indicated above for the proposal
will be considered, and will be available
for examination in the docket at the
above address both before and after that
date. To the extent possible, comments
filed under the closing date will also be
considered. Comments received too late
for consideration in regard to the final
rule will be considered as suggestions
for further rulemaking action.
Comments on the proposal will be
available for inspection in the docket.
NHTSA will continue to file relevant
information as it becomes available in
the docket after the closing date, and it
is recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 531
Energy conservation, Gasoline,
Imports, Motor vehicles.
In consideration of the foregoing, 49
CFR part 531 would be amended as
follows:

PART 531—[AMENDED]

1. The authority citation for part 531
would be revised to read as follows:

Authority: 49 U.S.C. 32902; delegation of
authority at 49 CFR 1.50.

§531.5 [Amended]

2. In section 531.5, the introductory
text of paragraph (b) is republished for
the convenience of the reader and

paragraph (b)(2) would be revised to
read as follows:

§531.5 Fuel economy standards.
* * * * *

(b) The following manufacturers shall
comply with the standards indicated
below for the specified model years:

* * * * *

(2) Rolls-Royce Motors, Inc.

Average fuel
economy
standard
(miles per

gallon)

Model year

10.7
10.8
111
10.7
10.6

9.9
10.0
10.0
11.0
11.2
11.2
11.2
12.7
12.7
13.8
13.8
13.8
14.6
14.6
15.1

* * * * *
Issued on: July 18, 1995.
Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 95-18044 Filed 7-21-95; 8:45 am]
BILLING CODE 4910-59-P

49 CFR Part 571
[Docket No. 95-57; Notice 01]
RIN 2127-AF72

Air Brake Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Request for comments.

SUMMARY: This notice requests
comments about devices that remove
water and other contaminants from air
brake systems. These devices include
automatic drain valves and air dryers. If
it appears from the agency’s analysis of
the comments that such devices are a
cost-effective method of improving
heavy vehicle safety, the agency would
issue a notice proposing to amend
Standard No. 121, Air brake systems, to
require such equipment.

DATES: Comments must be received by
September 7, 1995.
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ADDRESSES: Comments should refer to
the docket and notice numbers set forth
above and be submitted to the Docket
Section, NHTSA, Room 5109, 400
Seventh Street, SW, Washington, DC
20590 (Docket hours are from 9:30 a.m.
to 4 p.m., Monday through Friday).
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Carter, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, Washington, DC 20590,
(202) 366-5274.

SUPPLEMENTARY INFORMATION: Federal
Motor Vehicle Safety Standard No. 121,
Air Brake Systems, establishes braking
performance requirements for vehicles
equipped with air brake systems. The
standard also requires these vehicles to
be equipped with certain braking
equipment, including a “‘condensate
drain valve that can be manually
operated.” (see S5.1.2.4 for trucks and
buses and S5.2.1.3 for trailers). The
condensate drain valve allows
contaminants, such as water, oil, and
dirt to be drained from the brake
system’s reservoirs. The requirement for
air reservoirs to be equipped with a
drain valve that can be manually
operated became effective in 1971 and
has remained unchanged. (36 FR 3817;
February 27, 1971)

On July 28, 1994, Domenic F. Coletta,
M.D., the Deputy Medical Examiner of
Salem County, New Jersey, submitted a
petition for rulemaking requesting that
Standard No. 121 be amended to require
condensate drain valves that
automatically purge the contaminants
from the air supply reservoir. He stated
that currently available automatic drain
valves would better ensure safety since
reservoirs equipped with manual drain
valves are not usually drained on a
regular basis. As a result, he contends
that contaminants are present in
reservoirs, a situation which leads to the
unsafe operation of trucks and buses.
The petitioner referenced conversations
with truck drivers and New Jersey State
police to support his contention that
manual drain valves are typically not
being used to remove contaminants
from the reservoirs. However, he
supplied no data about the extent to
which requiring automatic drain valves
would enhance motor vehicle safety.

On February 21, 1995, NHTSA
granted Dr. Colleta’s petition to consider
amending Standard No. 121 to require
automatic drain valves. The agency has
determined that it is desirable to issue
today’s notice requesting comments
about automatic drain valves and the
effects of contaminants in air brake
systems before proceeding further with
a rulemaking to amend the standard.

Manufacturers of heavy vehicles and
heavy vehicle users believe that it is
important to ensure that an air brake
system is clean and dry. If water is
present, valves in the air brake systems
may freeze, which may cause the brakes
to fail. More generally, contaminants
may enter relay valves, causing their
intake and exhaust seals not to seal
properly. This will result in air leakage
and in turn degrade brake performance.
This is particularly likely to be a
problem for valves used with antilock
systems since they have smaller orifice
sizes and therefore are more sensitive to
contaminants. Notwithstanding these
potential safety problems, the
predominant effect of contaminants in
an air brake system appears to be
shortened component life rather than a
significant causal factor in heavy
vehicle accidents. The Truck
Maintenance Council of the American
Trucking Associations has been working
with the vehicle manufacturers to
achieve longer component life for the
fleet owners.

To keep air brake systems,
particularly the air reservoirs, dry and
free from contaminants, manufacturers
have installed certain equipment in the
air brake systems. These include drain
valves and air dryer systems.
Maintenance personnel and truck
drivers are encouraged to keep air brake
systems dry and clean, by opening the
reservoir drain valve and inspecting the
brake hoses.

There are two types of drain valves:
Manual and automatic. Both types of
valves serve to purge the reservoir of
water and other contaminants. With a
manual drain valve, it is necessary for
the truck driver or maintenance person
to open the valve and drain the
reservoir. While ideally this should be
done each morning before the vehicle is
started, some drivers do not do so. With
an automatic drain valve, the reservoir
is drained without the need for human
intervention.

Air dryers also serve to reduce the
amount of water and other contaminants
in an air brake system by cleaning and
drying the air. There are two types of air
dryers, desiccant style systems and
“after-cooler” systems. In a typical
desiccant style system, the incoming air
is routed into the air dryer at the bottom
end of the unit, which contains an area
called a sump. The rapid swirling of the
incoming air into the sump causes a
large portion of the oil and water mist
to fall to the bottom of the sump. This
partially cleaned air then goes through
an oil separator which is placed directly
above the sump area. Next the air,
which is still moist with both oil and
water vapor, is passed through a “drying

bed” of desiccant material that removes
the remaining moisture. These dryers
are equipped with an automatic drain
valve that periodically purges water and
contaminants from the air system and
are mounted directly after the
compressor. In contrast, in a typical
*‘after-cooler’” system, which uses an air
cleaner only, not all the moisture is
removed, since the air is not passed
through a drying bed of desiccant
material. Each type of dryer may be
equipped with built-in heaters to
prevent the purge valves from freezing
in cold weather. The heaters are
standard equipment on some models
and optional on others.

In its October 1993 fleet study on
antilock brake systems, NHTSA
concluded that while fleets equipped
with after-cooler style air dryers
experienced leaky valves, other fleets
equipped with desiccant style air dryers
“have not experienced leaking relay
valves.” 1 Over 80 percent of new air
braked heavy trucks are being built with
air dryers, according to AlliedSignal.
That brake manufacturer estimates that
more than 90 percent of the dryers are
the desiccant type. Moreover, that
company predicted that in five years
almost all air braked vehicles will be
equipped with an air cleaning and
drying system.

To assist NHTSA in determining
whether to initiate a rulemaking to
require equipping air braked vehicles
with automatic drain valves or desiccant
type air dryers, the agency seeks
responses to the following questions:

1. Do contaminants in air brake
systems cause a significant safety
problem? Are any data available to
support the existence of such a
problem? How many vehicle crashes per
year can be attributed to being caused
by air contaminants of the type that
would be eliminated by the mandatory
installation of automatic drain valves?
How many deaths and injuries, and how
much property damage, result from
these crashes?

2. What is the experience of
manufacturers, vehicle operators, and
maintenance personnel with automatic
drain valves and desiccant type air
dryers? How effective is each device in
removing water and other contaminants
from an air brake system? Are both
automatic drain valves and desiccant
type air dryers being installed on the
same air braked vehicle?

3. Is it necessary or appropriate to
require air braked vehicles to be

1 An “In-Service Evaluation of the Performance,
Reliability, Maintainability, and Durability of
Antilock Braking Systems (ABSs) for Semitrailers”
(DOT HS 808 059, Final Report, October 1993)
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equipped with both desiccant style air
dryers and automatic drain valves as
well?

4. Based on its preliminary analysis,
NHTSA estimates that the cost to the
customer at retail for automatic drain
valves ranges from $75 to $400 per
reservoir depending upon the type of
system . AlliedSignal manufactures an
automatic drain valve costing
approximately $75 per unit, installed at
retail, while the $400 unit would
include a desiccant type system with a
heater. Stop Enterprises, the company
referenced by the petitioner,
manufactures an automatic drain valve
costing approximately $100 per unit.
This compares to approximately $15 for
a manual drain valve installed at retail.
The agency requests comments about
whether these estimated costs for
automatic and manual drain valves are
accurate.

5. The cost to the vehicle
manufacturer of desiccant style air
dryers is estimated to be $160 per unit
(exclusive of installation). The agency
requests comments about the costs
associated with this device.

Rulemaking Analyses

This notice was not reviewed under
E.O. 12866. NHTSA has analyzed this
notice and determined that it is not
“*significant”” within the meaning of the
Department of Transportation’s
regulatory policies and procedures.
While a full regulatory evaluation is not
required because the notice merely
requests comments on a potential rule,
the agency estimates that such a
requirement would have the following
effect.

Approximately 397,500 vehicles are
manufactured each year that are subject
to Standard No. 121. Of these,
approximately, 189,000 are trailers.
According to estimates by the agency
and the Truck Trailer Manufacturers
Association (TTMA), manual drain
valves are installed on approximately 99
percent of the units. The other one
percent have automatic drain valves. Of
the annual production of air braked
vehicles, approximately 60,900 vehicles
are comprised of single unit trucks
(including school bus chassis), and
transit and intercity buses. The agency
estimates that 75 percent are equipped
with automatic drain valves. The
remaining 25 percent have manual drain
valves. The balance of the production in
air braked vehicles are truck tractors
averaging approximately 147,600
vehicles annually. These vehicles have
the highest installation rates of
automatic drain valves and are presently
estimated to be installed on
approximately 85 percent of the

vehicles built new. Industry sources
estimate the remaining 15 percent of the
truck tractors not built with automatic
purge valves will be so equipped in the
next five years. It is expected that the
installation rate will be in conjunction
with the phasing in of antilock brake
systems on heavy vehicles.

NHTSA estimates that the installed
cost at retail of adding automatic drain
valves to trailers would range from $75
to $150 depending upon the number of
air reservoirs. Considering that
approximately 99 percent of the trailers
built new would require the addition of
these units, the estimated cost would
range from $15.5 million on single
reservoir trailers with no heater to $31
million for single reservoir trailers with
heated valves. On double reservoir
trailers, the costs would be double, if
automatic drain valves are installed on
both air tanks. On straight trucks, bus
chassis, and other buses, the additional
25 percent (approximately 15,225 units)
which would require automatic drain
valves would represent an additional
cost ranging from $1.2 to $6.1 million
depending upon the choice of system
(i.e., ranging from a very basic automatic
system with no heater or dryer to a full
desiccant style system with heater).
Approximately 85 percent of truck
tractors are equipped with automatic
drain valves including air dryers and
thus would require an expenditure
ranging from $1.7 million to $8.8
million, depending on the type of
system selected.

Based on the above analysis, NHTSA
estimates that the total incremental cost
at retail level, resulting from requiring
automatic drain valves ranges from
$18.4 to $76.9 million, depending upon
the system being selected.

Public Comments

Interested persons are invited to
submit comments on the notice. It is
requested but not required that 10
copies be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be

submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency’s confidential business
information regulation. 49 CFR Part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
notice will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. The NHTSA
will continue to file relevant
information as it becomes available in
the docket after the closing date, and it
is recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Issued on: July 18, 1995.
Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 95-18107 Filed 7—21-95; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD22

Endangered and Threatened Wildlife
and Plants; Proposed Change from
Subspecies to Vertebrate Population
Segment for Virgin River Chub in
Virgin River and Notice of Status
Review for Virgin River Chub in Muddy
River

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule and notice of
status review.

SUMMARY: Recent taxonomic work
concluded that specific rank is
warranted for the Virgin River chub
(Gila robusta seminuda = G. seminuda),
a federally endangered species found in
the Virgin River system of Arizona,
Nevada, and Utah. Moreover, these
researchers concluded that the chub in
the Muddy (= Moapa) River of Nevada,
is conspecific with the Virgin River
chub. Previously this distinctive
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population of Virgin River chub, a
category 2 candidate for Federal listing,
was considered a separate, unnamed
subspecies of roundtail chub (G.
robusta), and was referred to as the
Moapa roundtail chub.

Because of this recent taxonomic
work, the U.S. Fish and Wildlife Service
(Service) accepts that specific rank is
warranted for the Virgin River chub and
proposes to change the listing of the
Virgin River chub in the Virgin River
from a subspecies to a vertebrate
population segment in the List of
Endangered and Threatened Wildlife. In
addition, the Service hereby initiates a
status review of the Virgin River chub
in the Muddy River to determine
whether this vertebrate population
segment warrants listing as a threatened
or endangered species under the
Endangered Species Act of 1973, as
amended (Act).

DATES: Comments from all interested
parties must be received by September
22, 1995. Public hearing requests must
be received by September 7, 1995.
ADDRESSES: Comments and materials
concerning this proposal and notice
should be sent to Mr. Carlos H.
Mendoza, Acting State Supervisor, U.S.
Fish and Wildlife Service, 4600 Kietzke
Lane, Building C-125, Reno, Nevada
89502-5093 (facsimile: 702—784-5870).
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Selena Werdon, Fish and Wildlife
Biologist, at the above address
(telephone: 702-784-5227).

SUPPLEMENTARY INFORMATION:
Background

Discovered in the early 1870’s, the
Virgin River chub was described by
Edward Drinker Cope and Harry Crecy
Yarrow as a full species, Gila seminuda,
in 1875. Later, Max M. Ellis (1914)
considered the Virgin River chub to be
intermediate between the roundtail
chub (G. robusta) and bonytail chub (G.
elegans), and reduced the fish to a
subspecies of roundtail chub (G. robusta
seminuda). The fish was believed to be
restricted to the Virgin River between
Hurricane, Utah, and its confluence
with the Colorado River.

In a recent taxonomic study of Gila
using morphological and genetic
characters, DeMarais and others (1992)
concluded that the prior treatment of
the Virgin River chub as a subspecies of
the roundtail chub was inappropriate
and arbitrary. The authors asserted that
specific rank is warranted for G.
seminuda, which likely arose through

introgressive hybridization involving G.
robusta and G. elegans (DeMarais et al.
1992). Moreover, DeMarais et al. (1992)
included the chub in the Muddy River,
a Virgin River tributary, within G.
seminuda. These conclusions were
accepted by the American Fisheries
Society and the American Society of
Ichthyologists and Herpetologists Fish
Names Committee (Joseph S. Nelson, in
litt., 1993). The Service also accepts
these conclusions.

The Service and other authorities
(Holden and Stalnaker 1970, Minckley
1973, Smith et al. 1977) have treated the
chubs within the Muddy River as a
separate, unnamed subspecies of
roundtail chub (= Moapa roundtail
chub). The Service also has considered
this chub to be a category 2 candidate
for Federal listing since 1982 (47 FR
58455, 54 FR 556, 56 FR 58804, and 59
FR 58982). Category 2 species are taxa
for which information now in the
possession of the Service indicates that
proposing to list as endangered or
threatened is possibly appropriate, but
for which sufficient data on biological
vulnerability and threat are not
currently available to support proposed
rules. Though genetically allied to the
chub within the Virgin River and
apparently of hybrid origin, the Muddy
River population of G. seminuda is
“distinctive” (DeMarais et al. 1992;
Bruce DeMarais, pers. comm. June 29,
1994). Moreover, despite access to Lake
Mead, no migration between the Virgin
River and Muddy River populations has
been verified (Allan and Roden 1978).
As a result of the distinctiveness and
reproductive isolation of the two
populations, the Service concludes that
the Virgin River chub consists of two
vertebrate population segments.

The decline of chub in the Muddy
River was first documented in the
1960’s (Wilson et al. 1966, Deacon and
Bradley 1972). By 1964, the abundance
of chub at a 1938 collection site had
decreased more than 83 percent; a
similar decrease (approximately 92
percent) was documented at a 1942
collection site (Wilson et al. 1966).
Between 1964 and 1968, Deacon and
Bradley (1972) noted an upstream shift
in the distribution of the Muddy River
population. By 1974-1975, the chub had
been completely eliminated from the
lower Muddy River and were further
reduced in abundance in the middle
portion of the river (Cross 1976). The
decline may have been related to
cumulative effects of parasitism (Wilson
et al. 1966), changes in flow, water
quality, and substrate (Deacon and
Bradley 1972, Cross 1976),
channelization (Cross 1976), and the
establishment of nonnative fish species

(Deacon et al. 1964, Hubbs and Deacon
1964, Deacon and Bradley 1972, Cross
1976).

The Service has carefully assessed the
best scientific and commercial
information available regarding the
Virgin River population of Virgin River
chub in determining to propose this
rule. Based on this evaluation and
especially recent taxonomic work, the
preferred action is to change the listing
of the Virgin River chub in the Virgin
River in the List of Endangered and
Threatened Wildlife (50 CFR 17.11(h))
from an endangered subspecies
throughout its entire range to an
endangered vertebrate population
segment in the Virgin River in Utah,
Arizona, and Nevada. As a result, the
Virgin River chub in the Virgin River
will remain listed as endangered in the
same area as it was prior to this
taxonomic work, while the Virgin River
chub in the Muddy River will remain
unlisted. In addition, the Service hereby
initiates a status review of the Virgin
River chub in the Muddy River to
determine whether this population
segment warrants listing as threatened
or endangered under the Act. The
limited information and data currently
available to the Service indicate that the
chub in the Muddy River remain
reduced in abundance from historical
levels, and that the species has been
eliminated from the lower Muddy River.
This decline is likely a result of a
combination of habitat degradation,
interactions with nonnative species, and
parasitism.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal or
that any listing proposal eventually
resulting from this notice be as accurate
and effective as possible. Therefore,
comments or suggestions from the
public, other concerned governmental
agencies, the scientific community,
industry, private interests, or any other
interested party concerning any aspect
of this proposed rule and notice are
hereby solicited. Comments particularly
are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to Virgin River
chub in the Muddy River;

(2) The location of any additional
populations of the species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size of the Muddy River population
segment;
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(4) Current or planned activities in the
Moapa Valley and their possible
impacts on the species;

(5) Additional information concerning
the taxonomy of Virgin River chub; and
(6) Data on chub movement (or lack
thereof) between the Virgin and Muddy

Rivers.

Final promulgation of the regulation
changing the Virgin River chub from a
subspecies to a population listing will
take into consideration the comments
and any additional information received
by the Service, and such
communications may lead to a final
regulation that differs from this
proposal. In addition, the Service will
use the best available scientific and
commercial data to evaluate the status
of the Muddy River population segment
and, if deemed appropriate, prepare a
listing proposal. If listing is deemed
warranted, the Service will publish a
proposed rule in the Federal Register
for public comment and will include a
review of materials used in its
preparation. Critical habitat will be
addressed in any proposed rule.

requested. Requests must be received by
September 7, 1995. Such requests must
be made in writing (includes FAX) and
addressed to the Acting State
Supervisor, U.S. Fish and Wildlife
Service (see ADDRESSES action).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining
the Service’s reasons for this
determination was published in the
Federal Register on October 25, 1983
(48 FR 49244).

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the office listed in
the ADDRESSES section above.

Author

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulation Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by
revising the entry for “Chub, Virgin
River” under FISHES to read as follows:

§17.11 Endangered and threatened
wildlife.

The Endangered Species Act provides The primary author of this notice is * * * *
for a public hearing on this proposal, if  Selena Werdon (see ADDRESSES). (h)y*> * *
Species Vertebrate population L :
Historic range where endangered or  Status  When listed ﬁggﬁgtl Sﬁﬁg'sal
Common name Scientific name threatened

* * * * * * *
FISHES
* * * * * * *

Chub, Virgin River ....... Gila seminuda (=G. U.S.A. (AZ, NV, UT) .. Virgin River ............. E 361, NA NA

robusta seminuda).

* * * * * * *

Dated: March 22, 1995.
Mollie H. Beattie,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 95-18046 Filed 7-21-95; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 654

[Docket No. 950710177-5177-01; 1.D.
060295A]

RIN 0648-A107

Stone Crab Fishery of the Gulf of
Mexico; Control Date

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; consideration of a control
date.

SUMMARY: This document announces
that the Gulf of Mexico Fishery
Management Council (Council) is
considering whether there is a need to
impose additional management
measures limiting entry in the stone
crab fishery in the exclusive economic
zone (EEZ) in the Gulf of Mexico off
Florida, and if there is a need, what
management measures should be
imposed. If it is determined that there

is a need to impose additional
management measures, the Council may
initiate a rulemaking to do so. Possible
measures include the establishment of a
limited entry program to control
participation or effort in the fishery. If

a limited entry program is established,

the Council is considering July 24, 1995,
as a possible control date. Consideration
of a control date is intended to
discourage new entry into the fishery
based upon economic speculation
during the Council’s deliberation on the
issues.
DATES: Comments must be submitted by
August 23, 1995.

Comments should be directed to the
Gulf of Mexico Fishery
ADDRESSES: Management Council, 5401
West Kennedy Boulevard, Suite 331,
Tampa, FL 33609.
FOR FURTHER INFORMATION CONTACT:
Georgia Cranmore, 813-570-5305.
SUPPLEMENTARY INFORMATION: The stone
crab fishery is managed under the
Fishery Management Plan for the Stone
Crab Fishery of the Gulf of Mexico
(FMP) that was developed by the
Council, approved by NMFS, and
implemented through final regulations
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at 50 CFR part 654 under the authority
of the Magnuson Fishery Conservation
and Management Act. The management
measures applicable to the EEZ portion
of the fishery generally conform to the
management measures applicable to the
waters managed by Florida.

The fishery has more participants and
stone crab traps than are necessary to
harvest the optimum yield from the
fishery. The number of commercial
vessels has increased by 261 percent
and the number of traps by 257 percent
since the 1977-78 season. Currently,
there are more than 700,000 traps
deployed in the stone crab fishery,
primarily in Florida waters. The Council
has concluded that an increasingly
significant portion of the landings are
now coming from the EEZ, especially off
the Florida Keys. Additional fishing
effort would lead to harvesting
inefficiencies, more management
constraints, and increased conservation
risks.

The Council’s industry advisory panel
requested the development of limited
access alternatives. A control date of
January 15, 1986, was previously
established by the Council (51 FR 5714,
January 15, 1986), but efforts to develop
limited access alternatives for industry
review were delayed. During 1995, the
Florida Legislature passed a bill placing
a moratorium, effective July 1, 1995, on
the issuance of additional permits to

participate in the stone crab fishery in
State waters while industry formulates
the provisions of an effort limitation
program.

In order to have an effort limitation
program approved and implemented for
the fishery in the EEZ, the Council will
be required to prepare an FMP
amendment. Publication of a proposed
rule with a public comment period,
NMFS’ approval of the amendment, and
issuance of a final rule would also be
required.

As the Council considers management
options, including limited entry or
access-controlled management regimes,
some fishermen who do not currently
harvest stone crab, and have never done
so, may decide to enter the fishery for
the sole purpose of establishing a record
of commercial landings of stone crab.
When management authorities begin to
consider use of a limited access
management regime, this kind of
speculative entry often is responsible for
arapid increase in fishing effort in
fisheries that are already fully
developed. The original fishery
problems, such as overcapitalization or
overfishing, may be exacerbated by the
entry of new participants.

If management measures to limit
participation or effort in the fishery are
determined to be necessary, the Council
is considering July 24, 1995, as the
control date. After that date, anyone
entering the fishery may not be assured

of future participation if a management
regime is developed and implemented
limiting the number of fishery
participants.

Consideration of a control date does
not commit the Council or NMFS to any
particular management regime or
criteria for entry into the stone crab
fishery. Fishermen are not guaranteed
future participation in the stone crab
fishery regardless of their date of entry
or intensity of participation in the
fishery before or after the control date
under consideration. The Council may
subsequently choose a different control
date, or it may choose a management
regime that does not make use of such
a date. The Council may choose to give
variably weighted consideration to
fishermen in the fishery before and after
the control date. Other qualifying
criteria, such as documentation of
commercial landings and sales, may be
applied for entry. The Council also may
choose to take no further action to
control entry or access to the fishery in
which case the control date may be
rescinded.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 18, 1995.
Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

[FR Doc. 95-18074 Filed 7-21-95; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 95-023-2]

Availability of Determination of
Nonregulated Status for Genetically
Engineered Cotton

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that the Monsanto
Company’s cotton lines designated as
1445 and 1698 that have been
genetically engineered for tolerance to
the herbicide glyphosate are no longer
considered regulated articles under our
regulations governing the introduction
of certain genetically engineered
organisms. Our determination is based
on our evaluation of data submitted by
the Monsanto Company in its petition
for a determination of nonregulated
status, an analysis of other scientific
data, and our review of comments
received from the public in response to
a previous notice announcing our
receipt of the Monsanto Company
petition. This notice also announces the
availability of our written determination
document and its associated
environmental assessment and finding
of no significant impact.

EFFECTIVE DATE: July 11, 1995.

ADDRESSES: The determination, an
environmental assessment and finding
of no significant impact, the petition,
and all written comments received
regarding the petition may be inspected
at USDA, room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect those documents are asked to
call in advance of visiting at (202) 690—
2817.

FOR FURTHER INFORMATION CONTACT: Dr.
Sivramiah Shantharam, Biotechnology
Permits, BBEP, APHIS, 4700 River Road
Unit 147, Riverdale, MD 20737-1237;
(301) 734-7612. To obtain a copy of the
determination or the environmental
assessment and finding of no significant
impact, contact Ms. Kay Peterson at
(301) 734-7612.

SUPPLEMENTARY INFORMATION:
Background

On February 14, 1995, the Animal and
Plant Health Inspection Service (APHIS)
received a petition (APHIS Petition No.
95-045-01p) from the Monsanto
Company (Monsanto) of St. Louis, MO,
seeking a determination that cotton
lines designated as 1445 and 1698 that
have been genetically engineered for
tolerance to the herbicide glyphosate do
not present a plant pest risk and,
therefore, are not regulated articles
under APHIS’ regulations in 7 CFR part
340.

On March 30, 1995, APHIS published
a notice in the Federal Register (60 FR
16428-16430, Docket No. 95-023-1)
announcing that the Monsanto petition
had been received and was available for
public review. The notice also discussed
the role of APHIS, the Environmental
Protection Agency, and the Food and
Drug Administration in regulating the
subject cotton lines and food products
derived from them. In the notice, APHIS
solicited written comments from the
public as to whether the subject cotton
lines posed a plant pest risk. The
comments were to have been received
by APHIS on or before May 30, 1995.

APHIS received a total of 10
comments on the Monsanto petition,
from universities, cooperative extension
service offices, agricultural experiment
stations, a council representing cotton
interests, and a State department of
agriculture. All the commenters
supported the Monsanto petition for
nonregulated status for the subject
cotton lines.

Analysis

Cotton lines 1445 and 1698 contain
the gene for CP4 EPSPS (5-
enolpyruvylshikimate-3-phosphate
synthase) isolated from Agrobacterium
sp. strain CP4, which encodes an
enzyme conferring tolerance to
glyphosate, the active ingredient in
Roundup® herbicide. The subject cotton
lines also contain the nptll gene, which

encodes the selectable marker neomycin
phosphotransferase Il. Cotton lines 1445
and 1698 were produced through the
use of Agrobacterium tumefaciens
transformation.

The subject cotton lines were
considered regulated articles because
they contain certain gene sequences
(vectors, vector agents, promoters, and
terminators) derived from plant
pathogens. However, evaluation of field
data reports from field tests of the
subject cotton lines conducted under
APHIS permits or notifications since
1992 indicates that there were no
deleterious effects on plants, nontarget
organisms, or the environment as a
result of the subject cotton plants’
release into the environment.

Determination

Based on its analysis of the data
submitted by Monsanto and a review of
other scientific data, comments received
from the public, and field tests of the
subject cotton lines, APHIS has
determined that cotton lines 1445 and
1698: (1) Exhibit no plant pathogenic
properties; (2) are no more likely to
become weeds than cotton developed by
traditional breeding techniques; (3) are
unlikely to increase the weediness
potential for any other cultivated or
wild species with which they can
interbreed; (4) will not harm other
organisms, such as bees, that are
beneficial to agriculture; and (5) should
not cause damage to processed
agricultural commodities. APHIS has
also concluded that there is no reason
to believe that new progeny cotton
varieties derived from cotton lines 1445
and 1698 will exhibit new plant pest
properties, i.e., properties substantially
different from any observed for the
cotton lines 1445 and 1698 already field
tested, or those observed for cotton in
traditional breeding programs.

The effect of this determination is that
cotton lines designated as 1445 and
1698 are no longer considered regulated
articles under APHIS’ regulations in 7
CFR part 340. Therefore, the notification
requirements pertaining to regulated
articles under those regulations no
longer apply to the field testing,
importation, or interstate movement of
cotton lines 1445 and 1698 or their
progeny. However, the importation of
the subject cotton lines or seeds capable
of propagation is still subject to the
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restrictions found in APHIS’ foreign
quarantine notices in 7 CFR part 319.

National Environmental Policy Act

An environmental assessment (EA)
has been prepared to examine the
potential environmental impacts
associated with this determination. The
EA was prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA) (42 U.S.C. 4321 et seq.),
(2) Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA Regulations Implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on that EA, APHIS has
reached a finding of no significant
impact (FONSI) with regard to its
determination that cotton lines 1445
and 1698 and lines developed from
them are no longer regulated articles
under its regulations in 7 CFR part 340.
Copies of the EA and the FONSI are
available upon request from the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Done in Washington, DC, this 14th day of
July 1995.

Lonnie J. King,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 95-18071 Filed 7-21-95; 8:45 am]
BILLING CODE 3410-34-P

Rural Utilities Service

South Mississippi Electric Power
Association; Finding of No Significant
Impact

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of finding of no
significant impact.

SUMMARY: Notice is hereby given that
the Rural Utilities Service (RUS) has
made a finding of no significant impact
(FONSI) with respect to its action
related to the construction of the 230 kV
Waynesboro-Missionary Transmission
Line Project by South Mississippi
Electric Power Association (SMEPA).
The FONSI is the conclusion of an
Environmental Assessment prepared by
RUS. The Environmental Assessment is
based on a environmental analysis
submitted to RUS by SMEPA. RUS
conducted an independent evaluation of
the environmental analysis and concurs
with its scope and content.

FOR FURTHER INFORMATION CONTACT:
Lawrence R. Wolfe, Chief,
Environmental Compliance Branch,
Electric Staff Division, RUS, South
Agriculture Building, Ag Box 1569,

Washington, DC 20250, telephone (202)
720-1784.

SUPPLEMENTARY INFORMATION: The 230
kV Waynesboro-Missionary
Transmission Line Project consists of
the construction of 36 miles of 230 kV
transmission line. The project will
originate at the existing West
Waynesboro Substation located in
Wayne County, Mississippi, traverse
through the southwest corner of Clarke
County, Mississippi, and terminate at
the proposed Missionary Substation to
be located in the eastern part of Jasper
County, Mississippi.

The transmission will be designed
and constructed for 230 kV operation
but, will be initially operated at 161 kV.
It will be supported by H-frame
structures. The proposed width of the
right-of-way is 125 feet. The maximum
span between transmission line support
structures will be 1,200 feet. Most poles
used for tangent structures will be either
pressure-treated wood or concrete. Steel
poles may be used for inaccessible areas
or where unusually tall or high strength
structures will be needed. Angle
support structures will be a three-pole
design and will be made of concrete or
steel.

The West Waynesboro Substation will
be upgraded to accommodate the new
transmission line. This upgrade will
involve the installation of one 161 kV
circuit breaker, two 161 kV group-
operated switches, 161 kV lightning
arresters, associated steel support
structures, bus conductors, and relaying
equipment.

The proposed Missionary Substation
will be designed and constructed for
230 kV operation but, will initially be
operated at 161 kV. The low side of the
substation will be designed and
constructed for 69 kV operation. The
major equipment to be included at the
substation will be two 30/40/50 MVA
autotransformers, two 230 kV gas circuit
breakers, a control house, and a self-
supporting communication tower.
Approximately 12 acres of land will be
cleared and fenced to accommodate this
substation.

Also to be included as part of this
project will be the extension of an
existing communications system to
allow data and voice communications
between the Missionary Substation and
SMEPA’s Headquarters Control Center
located in Hattiesburg, Mississippi. The
main features of this extension will be
the installation of a 270-foot self-
supporting tower, a 9 by 15 foot
communications shelter, and a small
liquid propane gas powered stand-by
generator. This expansion will be within
the boundaries of Southern Pine Electric

Power Association’s Heildlberg
Substation located in Heidleberg,
Mississippi. It will take up about 0.15
acres of the existing 3.7 acre substation
site.

The alternatives of no action,
upgrading existing substations with a
new capacitor configuration,
construction of another substation and
transmission line in addition to the one
proposed, and alternative transmission
line routes were considered.

Copies of the environmental
assessment and FONSI are available for
review at, or can be obtained from, RUS
at the address provided herein or from
Mr. Joey Ward, South Mississippi
Electric Power Association, P.O. Box
15849, Hattiesburg, Mississippi,
telephone (601) 268-2083. Interested
parties wishing to comment on the
adequacy of the Environmental
Assessment should do so within 30 days
of the publication of this notice. RUS
will take no action that would approve
clearing or construction activities
related to this transmission line project
prior to the expiration of the 30-day
comment period.

Dated: July 17, 1995.

Adam M. Golodner,
Deputy Administrator, Program Operations.
[FR Doc. 95-18066 Filed 7-21-95; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket A (32b1)-12—95]

Foreign-Trade Zone 9—Honolulu, HI,
Subzone 9E, Chevron U.S.A. Products
Company (Crude Oil Refinery);
Request for Modification of
Restrictions

A request has been submitted to the
Foreign-Trade Zones Board (the Board)
by the Hawaii Department of Business,
Economic Development & Tourism, on
behalf of the State of Hawaii, grantee of
FTZ 9, pursuant to §400.32(b)(1) of the
Board’s regulations, for modification of
the restrictions in FTZ Board Order 415
authorizing Subzone 9E at the crude oil
refinery of Chevron U.S.A. Products
Company (Chevron) in Ewa, Oahu,
Hawaii. The request was formally filed
onJuly 14, 1995.

The Board Order in question was
issued subject to certain standard
restrictions, including one that required
the election of privileged foreign status
on incoming foreign merchandise. The
zone grantee has requested that the
latter restriction be modified so that
Chevron would have the option
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available under the FTZ Act to choose
non-privileged foreign (NPF) status on
foreign refinery inputs used to produce
certain petrochemical feedstocks and
by-products, including the following:
benzene, toluene, xylenes, other
hydrocarbon mixtures, distillates/
residual fuel oils, kerosene, naphthas,
liquified petroleum gas, ethane,
methane, propane, butane, ethylene,
propylene, butylene, butadiene,
petroleum coke, asphalt, sulfur, and
sulfuric acid.

The request cites the FTZ Board’s
recent decision in the Amoco, Texas
City, Texas case (Board Order 731, 60
FR 13118, 3/10/95) which authorized
subzone status with the NPF option
noted above. In the Amoco case, the
Board concluded that the restriction that
precluded this NPF option was not
needed under current oil refinery
industry circumstances.

Public comment on the proposal is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is August 23, 1995.

A copy of the application and
accompanying exhibits will be available
for public inspection at the following
location: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, Room
3716, 14th & Pennsylvania Avenue NW.,
Washington, DC 20230.

Dated: July 17, 1995.

Dennis Puccinelli,

Acting Executive Secretary.

[FR Doc. 95-18135 Filed 7-21-95; 8:45 am]
BILLING CODE 3510-DS-P

International Trade Administration
[A-122-047]

Elemental Sulphur From Canada;
Preliminary Results of Antidumping
Finding Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Finding Administrative
Review.

SUMMARY: In response to a request by a
U.S. producer, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping finding on elemental
sulphur from Canada. The review covers
15 manufacturers/exporters of the
subject merchandise to the United
States and the period December 1, 1991
through November 30, 1992.

As a result of the review, we have
preliminarily determined that dumping
margins exist for certain of these
respondents. If these preliminary results
are adopted in our final results of
administrative review, we will instruct
U.S. Customs to assess antidumping
duties at the prescribed rates.

Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Thomas O. Barlow, Office of
Antidumping Compliance, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DC 20230,
telephone: (202) 482—-0410.

SUPPLEMENTARY INFORMATION:
Background

On December 17, 1973, the
Department of the Treasury published
in the Federal Register (38 FR 34655) an
antidumping finding with respect to
elemental sulphur from Canada. On
December 4, 1992, the Department
published a notice of “Opportunity to
Request an Administrative Review”’ of
this antidumping finding for the period
December 1, 1991 through November
30, 1992 (57 FR 57419). We received a
timely request from Pennzoil Sulphur
Company (Pennzoil), a domestic
producer of elemental sulphur, for
review of the finding with respect to
Alberta Energy Co., Ltd. (Alberta),
Allied Corporation (Allied), Brimstone
Export (Brimstone), Burza Resources
(Burza), Canamex, Delta Marketing
(Delta), Drummond Oil & Gas, Ltd.
(Drummond), Fanchem, Husky Oil, Ltd.
(Husky), Mobil Oil Canada, Ltd. (Mobil),
Norcen Energy Resources (Norcen),
Petrosul International (Petrosul), Real
International (Real), Saratoga Processing
Co., Ltd. (Saratoga), and Sulbow
Minerals (Sulbow). Pennzoil is a
producer of elemental sulphur, and,
thus, an “interested party” as defined by
771(9)(C) of the Tariff Act of 1930, as
amended (the Act) and § 353.2(k)(3) of
the Department’s regulations. This
review was initiated on February 23,
1993 (58 FR 11026) with respect to all
15 of the companies listed above. On
March 25, 1993, the Department issued
antidumping sales questionnaires to
respondents. On June 23, 1993, Pennzoil
filed allegations of sales below the cost
of production (COP) against Mobil,
Husky, and Petrosul. On December 3,
1993, the Department initiated cost
investigations of these three
respondents and issued COP
guestionnaires on December 6, 1993.
The Department is conducting this

review in accordance with section 751
of the Act.

Scope of the Review

The period of review (POR) is
December 1, 1991 through November
30, 1992. Imports covered by this review
are shipments of elemental sulphur
from Canada. This merchandise is
classifiable under Harmonized Tariff
Schedule (HTS) subheadings
2503.10.00, 2503.90.00, and 2802.00.00.

The HTS subheading is provided for
convenience and for U.S. Customs
purposes. The written description of the
scope of this order remains dispositive
as to product coverage.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute and to the
Department’s regulations are references
to the provisions as they existed on
December 31, 1994.

United States Price (USP)

The Department has calculated a
dumping margin only for Husky. (see
explanations below for analyses of
remaining firms.)

In calculating USP for Husky, the
Department used purchase price as
defined in section 772(b) of the Act,
because the merchandise was sold to
unrelated U.S. purchasers prior to
importation. Husky sold primarily
liquid sulphur to the United States
during the POR but also had sales of
bagged and powdered elemental
sulphur.

We calculated purchase price based
on an ex-factory f.o.b. Canadian plant,
or customer’s specific delivery point
bases. We made adjustments, where
applicable, for discounts and movement
expenses in accordance with section
772(d)(2) of the Act.

Foreign Market Value (FMV)

Husky did not have a viable home
market during the POR. Therefore,
Husky reported third-country sales of
formed (e.qg., prilled) elemental sulphur.
Section 773(a)(4)(C) of the Act provides
that a difference-in-merchandise
(DIFMER) allowance may be made when
a product on which FMV is based is not
identical to that exported to the United
States. Section 353.57 of the
Department’s regulations provides that
the allowance will normally be based on
differences in cost of production, but
may be based on differences in market
value. The Department makes DIFMER
adjustments on the basis of precise
physical differences. In addition, the
cost differences which form the
adjustment must be related to those
physical differences and not to
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extraneous factors. Further, when the
DIFMER is greater than twenty percent
of the U.S. product’s total cost of
manufacture (COM), the Department
resorts to constructed value (CV) to
establish FMV. See Differences in
Merchandise; 20% Rule, Import
Administration Policy Bulletin: Number
92.2, July 29, 1992 (*‘Policy Bulletin No.
92.2""). For purposes of these
preliminary results, we determined that
variable manufacturing cost differences
of formed elemental sulphur exceeded
twenty percent of the total average cost
of manufacture, on a model-specific
basis, of the product exported to the
United States (liquid, powdered and
bagged). Therefore, in accordance with
Department policy and section 773(a)(2)
of the Act, we calculated FMV based on
the CV of the merchandise sold in the
United States.

In accordance with section 773(e) of
the Act, CV includes the costs of
materials and fabrication, general
expenses, profit, and, where relevant,
packing for shipment to the United
States. We adjusted Husky’s reported
COM by disallowing the offset of
processing income against operating
costs and increasing depreciation by
basing it on a cost basis allocation
methodology as opposed to a net-
realizable value allocation methodology
(See COP and CV Calculation
Adjustment Memo for the Preliminary
Determination of Elemental Sulphur
From Canada—Husky Oil Ltd., July 7,
1995). We used Husky’s third-country
selling expenses pursuant to section
773(e)(1)(B) of the Act. We used Husky’s
actual general expenses as they were
greater than the statutory minimum of
ten percent of COM but applied the
statutory eight percent for profit to COP.

We made circumstance-of-sale
adjustments for differences in credit and
royalty expenses.

No other adjustments were claimed or
allowed.

Non-Shippers

Based on the information on the
record, the Department has determined
that Allied, Alberta, and Norcen had no
shipments to the United States during
the POR. Because these firms have never
been subject to a review and, therefore,
do not have their own rates in place,
entries of their merchandise will
continue to enter under the “All
Others” category.

Best Information Available

As a result of our review, we have
preliminarily determined to apply best
information available (BIA) to various
firms. (See company specific
descriptions below.)

Section 776(c) of the Act requires the
Department to use BIA “whenever a
party or any other person refuses or is
unable to produce information
requested in a timely manner or in the
form required, or otherwise significantly
impedes an investigation.”

Department regulations provide that
“[t]he Secretary will use the best
information available whenever the
Secretary (1) [d]oes not receive a
complete, accurate, and timely response
to the Secretary’s request for factual
information; or (2) [i]s unable to verify,
within the time specified, the accuracy
and completeness of the factual
information submitted.” 19 CFR
353.37(a).

In deciding what to use as BIA, the
Department’s regulations provide that
the Department may take into account
whether a party refuses to provide
requested information. 19 CFR
353.37(b). Prior Department practice has
been to determine, on a case-by-case
basis, what constitutes BIA. This can be
a decision to apply total BIA to a
respondent or partial BIA (the selective
use of individual pieces of data to
substitute for missing or unreliable data
in a dumping analysis).

In Allied-Signal Aerospace Co. v.
United States, 996 F.2d 1185, 1191-92
(Fed. Cir. 1993), the Court of Appeals
for the Federal Circuit held that it is
within the Department’s discretion to
decide what constitutes BIA in a
particular case and that this decision
must be afforded considerable
deference. In exercising this discretion,
the Department has established two tiers
of BIA in situations where it is unable
to use a company’s response for
purposes of determining that company’s
dumping margin and applies each tier
based on whether the respondent
cooperated or failed to cooperate in the
proceeding.

 For first-tier BIA, applied when a
company refuses to cooperate with the
Department or significantly impedes the
proceeding, the Department has used as
BIA the higher of (1) the highest of the
rates found for any firm for the same
class or kind of merchandise in the
same country of origin in the less than
fair value (LTFV) investigation or prior
administrative reviews, or (2) the
highest rate found in this review for any
firm for the same class or kind of
merchandise in the same country of
origin.

» For second-tier BIA, applied when
a company substantially cooperates
with the Department’s requests for
information but fails to provide the
information requested in a timely
manner or in the form required, or the
Department is unable to verify the

accuracy and completeness of the
information submitted, the Department
has used as BIA the higher of (1) the
highest rate (including the “All Others”
rate) ever applicable to the firm for the
same class or kind of merchandise from
either the LTFV investigation or a prior
administrative review, or (2) the highest
calculated rate in this review for the
class or kind of merchandise for any
firm from the same country of origin.

The Department’s two-tiered BIA
methodology also was upheld by the
court in Allied-Signal. Id.

Mobil

Mobil did not have a viable home
market during the POR. Therefore,
Mobil reported third-country sales of
formed (e.g., prilled) elemental sulphur.
During this administrative review,
Mobil cooperated with the Department’s
requests for information, including
participating in verification of its
responses. However, during verification
at Mobil, the Department discovered
significant discrepancies in Mobil’s
submissions to the Department and
company records, which are outlined in
detail in the sales verification report.
See Verification of Sales Questionnaire
Response of Mobil Oil Canada Ltd.,
November 22, 1994 (Verification Report)
(see also Memorandum to Joseph A.
Spetrini, from Holly A. Kuga, re: Use of
Best Information Available for Mobil Oil
Canada, Ltd., in 1991-92 Administrative
Review of Antidumping Finding on
Elemental Sulphur from Canada (May
10, 1995)). Therefore, because we were
unable to verify Mobil’s response as
required by 776(b) of the Act, the
Department determined that the use of
total BIA is appropriate. However,
because Mobil substantially cooperated
in this segment of the proceeding by
responding to the Department’s requests
for information and participating in
verification, the Department determined
that the second tier of BIA as described
above should be applied to Mobil for the
preliminary results of review. The
highest rate previously applicable to
Mobil is 5.56 percent. Therefore, the
rate calculated for Husky, the highest
calculated rate in this review, shall
apply to Mobil as this rate is higher than
the rate previously applicable to Mobil.

Petrosul

Petrosul, a reseller of elemental
sulphur, had a viable home market
during the POR and had home-market
and U.S. sales of liquid sulphur.

Pennzoil alleged that Petrosul made
home market sales at prices below the
cost of producing the elemental sulphur.
Based on this allegation, the Department
found reasonable grounds to believe or
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suspect that Petrosul’s sales were below
cost and initiated a cost investigation
pursuant to 772(b) of the Act. The
statute is concerned specifically with
the cost of production of the
merchandise, and Petrosul does not
itself produce the elemental sulphur it
sells. Department practice in such
situations is to compare the production
costs of the producer (Petrosul’s
supplier/producers), plus the producer’s
SG&A, plus the SG&A of the seller
(Petrosul), to the seller’'s home market
sales to determine whether home market
sales were made below the COP. See
Final Determination of Sales at Less
Than Fair Value: Fresh and Chilled
Atlantic Salmon from Norway 56 FR
7661 (February 25, 1991); Final Results
of Antidumping Duty Administrative
Reviews: Oil Country Tubular Goods
from Canada 56 FR 38408 (August 13,
1991). Therefore, on May 3, 1994, the
Department requested cost of
production information from the
producers of the merchandise sold by
Petrosul. However, these producers
refused to supply that information.
Because Petrosul’s suppliers did not
provide their production costs, the only
cost data on the record is Petrosul’s
SG&A. Because the Department could
not identify any other source of data
that would provide a reasonable
surrogate for the missing supplier-
producers’ cost of producing elemental
sulphur, the only alternative open to the
Department is to apply total BIA to
Petrosul. See Memorandum to Joseph A.
Spetrini, from Holly A. Kuga, re: 1991—
92 Antidumping Administrative Review
of the Antidumping Finding on
Elemental Sulphur from Canada: Use of
Best Information Available for Petrosul
International Due to Lack of Any
Useable Cost of Production Information
(July 11, 1995).

However, during this administrative
review, Petrosul responded to the
Department’s requests for information,
including the initial and supplementary
sales questionnaires, as well as the
request for limited COP data. Given
Petrosul’s attempts to fully cooperate in
this review, the Department determined
that second tier of BIA as described
above be applied to Petrosul for the
preliminary results of review. The rate
previously applicable to Petrosul is zero
percent. Therefore, the rate calculated
for Husky, the highest calculated rate in
this review, shall apply to Petrosul as
this is higher than the rate previously
applicable to Petrosul.

Non-Responders/Untimely Responders

Based on a failure to respond or an
untimely response to the Department’s
guestionnaire, we have determined that

Brimstone, Burza, Sulbow, Canamex,
Delta, Drummond, Real, Fanchem, and
Saratoga failed to cooperate in this
proceeding and, therefore, we have been
assigned them margins based on BIA.
Furthermore, consistent with the
Department’s two-tiered BIA
methodology, the Department has
determined that first-tier BIA, as
described above, applies to each of these
companies. The highest rate applicable
to a firm is 28.9 percent. Therefore, this
rate shall apply to each of these
respondents.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that the
following margins exist for the period
December 1, 1991, through November
30, 1992:

Manufacturer/exporter Tﬁ;fgei?]t
Husky Oil Ltd. .....ccoooveiieiiiiiieene 5.66
Mobil Oil Canada, Ltd. .... (%) 5.66
Petrosul .......ccccceviieene (1) 5.66
Alberta ........... ®
Allied ....... ®
Norcen )
Brimstone ....... (®) 28.9
Burza ............. () 28.9
Canamex ....... (3) 28.9
Delta .............. (®) 28.9
Drummond ..... (3 28.9
Fanchem ........ (3) 28.9
Real ............... (®) 28.9
Saratoga ........ () 28.9
SUIBOW e (3) 28.9

1 Cooperative BIA rate.

2No shipments or sales subject to this re-
view. The firm has no individual rate from any
segment of this proceeding.

3 Non-cooperative BIA rate.

Interested parties may request
disclosure within 5 days of the date of
publication of this notice and may
request a hearing within 10 ten days of
the date of publication. Any hearing, if
requested, will be held as early as
convenient for the parties but not later
than 44 days after the date of
publication or the first work day
thereafter. Case briefs and/or other
written comments from interested
parties may be submitted not later than
30 days after the date of publication of
this notice. Rebuttal briefs and rebuttals
to written comments, limited to issues
raised in case briefs and written
comments, may be filed not later than
37 days after the date of publication of
this notice. The Department will
publish the final results of this
administrative review, including the
results of its analysis of issues raised in
any such written comments.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate

entries. Individual differences between
USP and FMV may vary from the
percentages stated above. Upon
completion of the review, the
Department will issue appraisement
instructions on each exporter directly to
the U.S. Customs Service.

Furthermore, the following deposit
requirements will be effective for all
shipments of elemental sulphur, entered
or withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rate for the reviewed companies
will be those rates established in the
final results of this review; (2) for
previously reviewed or investigated
companies not listed above, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original less-than-fair-
value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review,
or the less-than-fair-value (LTFV)
investigation, the cash deposit rate will
be the ‘““new shipper” rate established in
the first review conducted by the
Department in which a “new shipper”
rate was established, as discussed
below.

On May 25, 1993, the Court of
International Trade (CIT) in Floral
Trade Council v. United States, 822
F.Supp. 766 (CIT 1993) and Federal-
Mogul Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993) decided that once an
“All Others” rate is established for a
company it can only be changed
through an administrative review. The
Department has determined that in
order to implement these decisions, it is
appropriate to reinstate the “All Others”
rate from the LTFV investigation (or that
rate as amended for correction or
clerical errors as a result of litigation) in
proceedings governed by antidumping
duty orders. In proceedings governed by
antidumping findings, unless we are
able to ascertain the “All Others” rate
from the Treasury LTFV investigation,
the Department has determined that it is
appropriate to adopt the “new shipper”
rate established in the first final results
of administrative review published by
the Department (or that rate as amended
for correction or clerical errors as a
result of litigation) as the ““All Others”
rate for the purposes of establishing
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cash deposits in all current and future
administrative reviews.

Because this proceeding is governed
by an antidumping finding, and we are
unable to ascertain the “All Others” rate
from the Treasury LTFV investigation,
the “All Others” rate for the purposes of
this review would normally be the ““new
shipper” rate established in the first
notice of final results of administrative
review published by the Department.
However, a “new shipper” rate was not
established or ascertainable in that
notice. Therefore, for the purposes of
this review, we have drawn the “All
Others” rate of 5.56 percent from the
final results of administrative review of
this finding conducted by the
Department generally for the period
December 1, 1980 through November
30, 1982. See Elemental Sulphur from
Canada; Final Results of Administrative
Review of Antidumping Finding, 48 FR
53592 (November 28, 1983).

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
353.26 to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: July 17, 1995.

Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-18136 Filed 7-21-95; 8:45 am]
BILLING CODE 3510-DS-P

[A-570-840]

Amended Preliminary Determination of
Sales at Less Than Fair Value:
Antidumping Duty Investigation of
Manganese Metal From the People’s
Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
David Boyland or Sue Strumbel, Office
of Countervailing Investigations, Import
Administration, International Trade

Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482-4198 and 482—
1442, respectively.

Scope of Investigation

The scope of this investigation,
manganese metal, is fully described in
the preliminary determination (see
Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination:
Manganese Metal from the People’s
Republic of China 60 FR 3182, (June 14,
1995)).

Case History

On June 6, 1995, the Department of
Commerce (the Department) made its
affirmative preliminary determination of
sales at less than fair value in the above-
cited investigation concerning subject
merchandise from the People’s Republic
of China. On June 20, 1995, respondents
in this investigation, China National
Electronics Import & Export Hunan
Company (CEIEC), China Hunan
International Economic Development
Corporation (HIED), China Metallurgical
Import & Export Hunan Corp.
(CMIECHN), and Minmetal Precious &
Rare Minerals Import & Export Co.
(Minmetal), alleged that the Department
made two ministerial errors in the
preliminary determinations and
requested that the Department correct
these ministerial errors accordingly.

Amendment of Preliminary
Determination

Since a preliminary determination
only establishes estimated margins,
which are subject to verification and
which may change at the final
determination, the Department does not
routinely amend preliminary
determinations. However, the
Department has stated that it will
amend a preliminary determination to
correct significant ministerial errors (see
Amendment to Preliminary
Determination of Sales at Less Than
Fair Value: Certain Welded Stainless
Steel Pipes from Taiwan, 57 FR 33492
(July 29, 1992).)

In the preliminary determination of
this investigation, the calculation of
HIED’s foreign market value (FMV)
double counted material input costs.
Additionally, with respect to HIED and
the other companies for which margins
were calculated, the Department added
freight to the input cost of manganese
ore. (Note: the addition of freight was
despite the fact that the Department
determined that freight costs were
already reflected in the input cost of
manganese ore (see June 6, 1995

concurrence memorandum to the
Deputy Assistant Secretary)).

The Department considers the above-
referenced errors to be ministerial errors
pursuant to 19 CFR 353.28(d) (see June
29, 1995 Clerical Error Memorandum to
the Deputy Assistant Secretary). With
respect to HIED’s original margin at the
preliminary determination, the
correction of these errors results in a
change which is (1) greater than 5
absolute percentage points, and is (2)
greater than 25 percent of the margin at
the preliminary determination.
Accordingly, these errors are considered
significant ministerial errors. The
ministerial errors alleged by
respondents that relate to all other
companies are not significant and
therefore will not be corrected in this
amended preliminary notice.

At the preliminary determination,
HIED’s margin was the highest
calculated margin and was higher than
the highest margin in the petition, as
recalculated by the Department.
Accordingly, HIED’s margin was used as
the PRC-wide rate. Because Minmetal’s
margin is now the highest calculated
margin and is higher than the highest
margin in the petition, as recalculated
by the Department, Minmetal’s margin
is now the PRC-wide rate.

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, the Department will direct
the U.S. Customs Service to continue to
require a cash deposit or posting of
bond on all entries of subject
merchandise from the People’s Republic
of China at the rates indicated below,
that are entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register. The suspension of
liquidation will remain in effect until
further notice. The revised company-
specific rate for HIED and the PRC-wide
rate, as well as those rates which have
not changed are as follows:

Margin

Manufacturer/producer/exporter percgent
CEIEC ..., 132.22
CMIECHN/CNIECHN ...... 82.44
[ 11 =1 57.18
Minmetal ............... 148.24
PRC-Wide Rate .........cccoovvervirnnenn 148.24

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of the
amended preliminary determination. If
our final determination is affirmative,
the ITC will determine whether imports
of the subject merchandise are
materially injuring, or threaten material
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injury to, the U.S. industry, before the
later of 120 days after the date of the
original preliminary determination
(June 6, 1995) or 45 days after our final
determination.

This notice is published pursuant to
section 733(f) of the Act and 19 CFR
353.15(a)(4).

Dated: July 17, 1995.

Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-18138 Filed 7-21-95; 8:45 am]
BILLING CODE 3510-DS-P

[A-401-603]

Stainless Steel Hollow Products From
Sweden: Initiation and Preliminary
Results of Changed Circumstances
Antidumping Duty Administrative
Review, and Intent To Revoke Order In
Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation and
preliminary results of changed
circumstances antidumping duty
administrative review, and intent to
revoke order in part.

SUMMARY: In response to a request from
AL Tech Specialty Steel Corporation
(AL Tech) and the United Steelworkers
of America (USWA), the only
petitioners in this proceeding who are
involved in the production of seamless
stainless steel hollow products (SSHP),
the Department of Commerce (the
Department) is initiating a changed
circumstances antidumping duty
administrative review and issuing an
intent to revoke in part the antidumping
duty order on SSHP from Sweden, the
scope of which currently includes both
seamless and welded SSHP. AL Tech
and USWA requested that the
Department revoke the order in part as
to imports of seamless SSHP. AL Tech
also requested that this partial
revocation of seamless SSHP be
retroactive to the beginning of the 1990/
1991 administrative review (i.e.,
December 1, 1990). Based on the fact,
that this order is no longer of interest to
domestic parties, we intend to partially
revoke this order.

EFFECTIVE DATE: July 24, 1995.

FOR FURTHER INFORMATION CONTACT:
Amy S. Wei or Zev Primor, Office of
Antidumping Compliance, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482-5253.

SUPPLEMENTARY INFORMATION:
Background

On October 9, 1987, the Department
published the final determination in the
less-than-fair-value (LTFV) investigation
(52 FR 37810), which covered both
seamless and welded SSHP. The
International Trade Commission (ITC)
found no injury due to imports of
welded SSHP (52 FR 45256, November
25, 1987), and subsequently, the
Department published an antidumping
duty order and amended final
determination, which included only
seamless SSHP (52 FR 45985, December
3, 1987).

Following the negative injury
determination concerning welded
SSHP, the petitioners filed suit against
the ITC in the Court of International
Trade (CIT), and the CIT remanded the
negative determination to the ITC. Upon
remand, the ITC did find injury with
respect to welded SSHP, and issued an
amended final affirmative injury
determination for welded SSHP, which
the CIT affirmed on November 11, 1990,
and which the Court of Appeals for the
Federal Circuit upheld on September 8,
1992. Subsequently, the Department
published an amended antidumping
duty order to include welded SSHP in
the scope of the order (57 FR 52761,
November 5, 1992).

On February 9, 1995, AL Tech and
USWA requested that the Department
conduct a changed circumstances
administrative review to determine
whether to partially revoke the order
with regard to seamless SSHP. The
order with regard to imports of welded
SSHP is not affected by this request. In
addition, the petitioners informed the
Department that they have canvassed
interested parties known to them to be
actively involved in the production of
seamless SSHP in the United States, and
did not find any opposition to the
revocation of the order with regard to
seamless SSHP. Furthermore, AL Tech
and USWA requested that the partial
revocation on seamless SSHP be
effective retroactive to December 1,
1990, which is the beginning of the
period for the currently pending fourth
and fifth administrative reviews.

Scope of Review

The merchandise covered by this
changed circumstances review are
seamless stainless steel hollow products
including pipes, tubes, hollow bars, and
blanks of circular cross section,
containing over 11.5 percent chromium
by weight. This merchandise is
currently classified under subheadings
7304.41.00 and 7304.49.00 of the
Harmonized Tariff Schedule (HTS). The

HTS numbers are provided for
convenience and Customs purposes.
The written description remains
dispositive.

This changed circumstance
administrative review covers all
manufacturers/exporters of seamless
SSHP from Sweden.

Initiation and Preliminary Results of
Changed Circumstances Antidumping
Duty Administrative Review, and Intent
To Revoke Order In Part

Pursuant to section 751(d)and 782(h)
of the Tariff Act of 1930, as amended
(the Act), the Department may partially
revoke an antidumping duty order based
on a review under section 751(b) of the
Act (i.e., a changed circumstances
review). Section 751(b)(1) of the Act
requires a changed circumstances
administrative review to be conducted
upon receipt of a request containing
sufficient information concerning
changed circumstances.

The Department’s regulations at 19
CFR 353.25(d)(2) permit the Department
to conduct a changed circumstances
administrative review under § section
353.22(f) based upon an affirmative
statement of no interest from the
petitioner in the proceeding. Section
353.25(d)(1)(i) further provides that the
Department may revoke an order or
revoke an order in part if it determines
that the order under review is no longer
of interest to interested parties. In
addition, in the event that the
Department concludes that expedit